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REVIEW ON THE RECORD
(Pursuant to Section 141(2) of the Police Act, R.S.B.C. 1996, c.267
In the matter of
Constable Jana Hardy and Constable Jason Ince
of the Victoria Police Department
MEMBER’S ARGUMENT FOR CONSTABLE INCE
REVIEW ON THE RECORD
1.

On July 19, 2011, Stan T. Lowe, the Police Complaint Commissioner for the
Province of British Columbia determined that, pursuant to s. 138(1)(d) of the Police
Act, [RSBC 1996] Chapter 367, there should be a Review on the Record into certain
complaints against Constable Jana Hardy and Constable Jason Ince of the Victoria
Police Department.

Introduction
2.

This is an unfortunate case. It involves the death of Mr. Kevin Vigar who was a
chronic alcoholic, but who was polite and cooperative with police and who died in
police custody in unusual circumstances. The facts show he had a good relationship
with Victoria city police. He had been arrested 88 times, mostly for similar incidents
of intoxication. However, his tragedy is one that has occurred time and again
throughout Canada for many years when officers are called upon to try to adjudge
whether someone intoxicated is safe to lodge in cells. Officers striving to do their
duty do not always understand what is happening or make the right choices.

3.

Rules of professional conduct in every field take into account human fallibility. It
is not neglect of duty to make a slip or a mistake. The mistake must be a culpable
mistake to be neglect of duty. Intent or recklessness is required.

4.

Many cases and inquests have recognized this potential for honest error having
fatal consequences. Many cases and inquests have recommended changes and
improvements in procedures, supervision and training. The Neilsen Investigation is
one such case. It was decided in 2000 as a result of a death in cells in 1997. An
officer who had read but not received any training in “questionable consciousness”
policies made a judgment call on whether a somewhat responsive prisoner needed
medical help or was safe to lodge in cells. The results were similar to this case and a
death resulted. The officer had acted in good faith and had treated the prisoner
kindly, but he made the wrong decision. Many jurisdictions have set up extensive
training and close supervision in the cellblock and posted strict simple tests in
prominent locations in the cell or booking areas to prevent or reduce these incidents
pursuant to the recommendations made in that case. Victoria, at least as early as

2006, adopted two of those Neilsen recommendations, making the Chief or a
designated officer personally responsible to ensure all officers and jail guards were
trained in the medical care of prisoners in custody, but that was repealed in 2009
(illegally before Mr.Vigar’s death and legally in the fall of 2009), and the training
was never carried out. Some jurisdictions have not implemented the Neilsen
recommendations, or their attempts have been ineffective.
Chair's Interim Report – Nielsen Investigation File No.: 2000PCC-981276, Chair's Final Report – Nielsen Investigation,
Policy Governing the Medical Care of Persons in Custody
Amended Date: 3 May 2006, 3.3(Exhibit13, Ince hearing)

5.

The case has also been unfortunate for the two arresting officers and the two
jailers. It is clear from the facts, although it was not known at the time, that Mr.
Vigar must have ingested a very substantial quantity of hard liquor either shortly
before his arrest or perhaps even after his arrest, from a bottle that was smuggled by
someone into the police van. It seems likely that was a fatal dose.

6.

Mr. Vigar’s blood-alcohol level post-mortem was completely inconsistent with
his ability to talk and walk and respond as it existed at the time of his arrest, or even
at the time of entry into the booking room, but the rapid change can be explained by
substantial and recent consumption. The officers appear to have been blindsided by
this unanticipated behaviour and by the subsequent rapid change in condition. Mr.
Vigar died in cells with a clearly fatal blood alcohol level, and yet minutes before
when he was assessed at the scene of his arrest by two experienced police officers in
the presence of two paramedics, he was apparently, according to all, including the
investigator, fit to be lodged in cells.

7.

A few minutes later at the lockup, all four officers involved in the prisoner
intake apparently failed to realize and recognize that Mr. Vigar's condition was
rapidly changing and had changed from the time of his initial assessment. Even
though they had several good clues, his condition was changing so fast, they failed to
realize what was happening. They may have been lulled into a sense of confidence in
his suitability for lodging in cells by the fact that the Provincial Ambulance Service
had attended at the scene of the arrests, but were deemed not required.

8.

All four failed to realize Mr. Vigar's condition had changed and that he was no
longer suitable to lodge in cells. All four failed to realize that Mr. Vigar was in need
of medical attention. All four thought he was healthy, but very drunk and perhaps
tired and had passed out or fallen into a very deep sleep, which, to them was simply
a return to the condition in which he was initially discovered minutes before when
his health and condition were assessed at the scene.

9.

Those same four officers, and in particular Constable Ince, but also Constable
Hardy, can be seen on video to be taking careful interest in and great care with Mr.
Vigar's physical well-being and his arrangement in the cell at the very same instant
which gives rise to the accusation that they did not care for him by calling for
medical help and thereby neglected their duty. With respect, this is not a case of
callous neglect. This is not even a case of not caring. This is a case of officers
attempting to care for a prisoner, but making mistakes and failing to appreciate the
facts before them and making what they believed to be the right decision, a decision
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they believe they are called upon and duty bound to make on a daily basis, when it
was, for reasons then unknown to them, the fatally wrong decision.
10.

Most of the facts have been investigated. Some of the missing facts can be
discerned from the evidence which has been adduced. Surprisingly, the facts are not
very much in dispute at all. The honestly held belief of both officers that Mr. Vigar
was not in medical distress and was believed by them safe to lodge in cells is not in
dispute at all. Their candour and credibility and cooperation are not challenged at all,
but have been commended by the investigator.

11.

The Discipline Authority says the officers should have known better, but does
not dispute their honestly held belief Mr. Vigar was fit to lodge in cells. He suggests
more training as a remedy. He finds in making the mistakes, they made they
breached the public trust. With respect, he applies the wrong tests.

12.

The Discipline Authority is in a conflict. He disagrees. His conflict arises for a
number of reasons. If he stayed on as DA, he was duty bound to supervise this
investigation to find out what went wrong. But what went wrong was training,
supervision, failing to implement Neilsen recommendations, unclear or insufficient
policies, allowing policies to fall into complete disarray, ignoring the specific policy
that was in force that specifically and expressly obligated the Chief or his designate
to train all officers and guards on the policy called the Medical Care of Persons in
Custody. Neither Constable had such training on that policy. In fact at the time of the
death an illegal version of the policy had revoked the Chief’s obligation to train on
this critical policy, undoing one of the recommendations of Neilsen intended to save
lives and prevent these incidents. To persuade this DA of the defences we feel apply,
we must persuade the Chief to point the finger at himself and the system he controls
and how it failed. That is not fair. Cst Ince was entitled to a different DA and the
investigation and hearing were rendered unfair.

13.

There were other reasons for reasonable apprehension of bias, including the
complaint against the chief for this particular death made by the same complainant
and the chief having conducted the hearing of Cst. Hardy and having heard evidence
and argument on the very same facts, not in the presence of my client or his counsel.
Human desire for consistency alone would be enough to cause my client to
reasonably fear that any DA in such a situation might comingle the evidence or wish
to have a similar result for the second Constable tried. Justice demands a DA with no
personal direct involvement or predisposition on the facts.

14.

These reviews are being conducted by the same reviewing authority concurrently
for Constable Ince and for his partner, Constable Jana Hardy, in respect of
allegations which are substantially similar and which arose out of the same incidents.
The officers did not object to the simultaneous process and are confident the
adjudicator will only have regard to the record for each of their reviews in coming to
his decision on each of those reviews.(Except where urged to have regard to the legal
state of policy to avoid an injustice, as set out below.) None of the other interested
participants has taken an exception to this simultaneous process.

THE FACTS
-3-

15.

There is little dispute over the facts that gave rise to the Disciplinary Proceedings
and the Disciplinary Dispositions against Cst. Hardy and Cst. Ince.

16.

At approximately 1921 hours on June 27, 2009, Cst. Hardy and Cst. Ince were on
patrol duties in a marked police van equipped with a caged prisoner transport area
when they were dispatched to Hill Street at Ross Lane in response to a report of three
individuals “passed out” at that location. Hardy and Ince arrived at approximately
1930 hours and two members of the Provincial Ambulance Service also attended.
There were, in fact, three individuals at the scene, Mr. Kevin John Vigar, Mr.
William Joseph and Ms. Veronica Baker, and they were all “passed out”. Although
Baker was the hardest to rouse, once roused, all three were determined by Cst. Hardy
and Cst. Ince to be uninjured and responsive and to be suitable for lodging in cells
for Being in a State of Intoxication in a Public Place. This view was shared by the
two members of the Provincial Ambulance Service who had also been dispatched to
the scene. They had stepped out of their ambulance, walked over to the three and
observed the officers dealing with them, but felt no need to examine any of the three
further.

17.

The officers conducted cursory searches of the individuals with Constable Hardy
searching Ms. Baker and finding an inhaler in one of her pockets. Constable Ince
described his search of the males as a pat search where he patted but did not turn out
pockets. The officers apparently took into account the surrounding circumstances in
deciding to do a pat search, including: the dignity and rights of the individuals, that
the three individuals were nonviolent and cooperative, that there appeared to be no
need to secure additional evidence, as the beer cans surrounding the individuals were
evidence and that there was no reason to believe any of the accused were possessed
of weapons, or were likely or capable of using those weapons. In addition, the
location was very close to Victoria city cells, and the individuals would be
thoroughly searched upon arrival at cells.

18.

Mr. Vigar was well known to Cst. Hardy from similar incidents and he was an
admitted alcoholic with an extensive history of being lodged in cells by Victoria
Police in similar circumstances. They recognized each other and Mr. Vigar gave her
a “fist bump”, a friendly gesture where one holds out one’s fist to lightly bump it
against that of a friend or acquaintance as a sign of recognition or camaraderie.

19.

All three were placed in the police van, transported to Victoria Police Cells,
booked with the assistance of two jailers and placed in cells by 19:58:05 hrs.

20.

An empty liquor bottle was found in the police van at the time Mr. Vigar and the
other male were being removed. The constables did not think this had any
significance at the time and Constable Hardy disposed of it in a garbage can but,
after learning of Mr. Vigar’s death, she reported to a superior the existence of the
empty liquor bottle and suggested it be seized in case it might be relevant.

21.

Cst. Hardy spent much of her time in the booking area doing “paperwork”, and
dealing with the booking and placement into cells of Mr. Joseph, but she was
involved for some of the undressing of Mr. Vigar. She was not involved in moving
Mr. Vigar to the cell, but did check on him when he had been lodged for about 30
seconds prior to the cell being closed. At that time, she noted that he appeared to be
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breathing well and he appeared to be in a good position and she felt that he was not
in need of any medical attention.
22.

Constable Ince was involved in steadying Mr. Vigar as he sat on the booking
bench and witnessed that Mr. Vigar had passed out or fallen asleep and assisted in
dragging Mr. Vigar to the cell and lodging him in the cell in the three-quarter prone
position. Cst. Ince can be seen to be taking great care with arranging Mr. Vigar in his
cell, obviously with the prisoner’s health and safety in mind.

23.

Two trained jail guards, one of whom was quite experienced, and the two officers
were present or assisted as Mr. Vigar was lodged in his cell in a “passed out”
condition. Both Constables believed that Mr. Vigar was not in need of medical
treatment but had simply passed out or fallen asleep and had returned to the
condition in which he been found at the time of his arrest: drunk and sleeping.

24.

Unfortunately, Mr. Vigar was found to be unresponsive by A/Sgt. Campbell at
20:40:30 and he could not be revived.

25.

The Patient Care Report of the Provincial Ambulance paramedics who attended
cells at that time stated Mr. Vigar was in cardiac arrest. A forensic lab report
confirmed a very high concentration of ethyl alcohol in the blood (498 mg%) and the
Forensic Pathology Report of Craig Litwin, M.D. PhD, received by the Regional
Coroner’s Office on August 31, 2009, commented that the high concentration was
“sufficient to produce life-threatening depression of the central nervous system and
interfere with vital functions such as breathing”, and that the concentration “was
sufficient to account for death.”

26.

The evidence is unclear as to exactly how Mr. Vigar had ended up with such a
high concentration of alcohol in his system. It is clear that he had been consuming
alcoholic beverages, was intoxicated, and had been reported to the Victoria City
Police dispatcher as being “passed out” along with Mr. Joseph and Ms. Baker.
Indeed, all three were found by Cst. Hardy and Cst. Ince, as well as the ambulance
attendants, to be “passed out” among a number of empty beer cans. In light of his
ability to talk and walk and be responsive to questions at the time of his arrest and
the level of the blood-alcohol at the time of his death it seems almost certain that he
consumed a large amount of alcohol either after his arrest(in the police van) or just
before his arrest.

The Accusations-and the standards alleged.
27.

There are three accusations. They are all for neglect of duty in violation of
section 70(3)(m)(ii) of the Police Act. In the chronological order that they are alleged
to have occurred they are as follows, that the constables:
a) failed to conduct a complete and thorough search of the prisoners,( Mr. Vigar
and Mr. Joseph for Constable Ince and Ms. Baker for Constable Hardy) after
their arrest.
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b) failed to provide the prisoner, Kevin John Vigar with the appropriate medical
treatment when it was obvious that the prisoner had become unconscious due
to intoxication
c) failed to notify the jail supervisor of all "relevant" information in relation to
Mr. Vigar's loss of consciousness during the booking process and in relation
to his continued state of unconsciousness following his placement in cells.
28.

Most forms of formal accusation outline the act done that was wrongful and they
also point out the rule, regulation code or standard which the actions violated. Here
pointing out the statute is not helpful as it is general, referring to neglect of duty.
There is a need to point out from whence the duty comes: policy, common law
standard, proven police standard, etc.

29.

In the case of the search allegation the standard is simply alleged as part of the
charge. It is expressed to be “complete and thorough.” Constable Ince denies there is
any such standard for search on arrest in Victoria.

30.

On the failure to notify the jail supervisor allegation, it became apparent the
allegation was derived from the jail policies and procedure manual of April 14, 2009
which is part of S/Sgt. Dukeshire’s report which is also marked as Exhibit 15. That is
the document that created the jail supervisor position and created the obligation to
report information to the person in that position. Constable Ince denies that policy
was lawfully enacted. It was neither passed by the police Board nor filed with the
police services division as required by section 28 of the Police Act.

31.

On the failure to call for medical assistance allegation no standard is expressed,
but obviously if it were obvious to a police officer that someone in the police
officer’s care needs medical assistance, the police officer would be bound to seek
that assistance for his charge. However there is nothing in the charge to clarify how
or why the charge could be made out if the officer was unaware of the need for
medical treatment. To that extent the charge is unfair and does not provide
reasonable notice of any other allegation. The inclusion of expression that the need
for treatment was “obvious” is simply the inclusion of a false assertion, as the need
for medical treatment was not obvious to any of the four people present.

Issues-Generally
32.

In dispute are the fairness of the investigation and hearing, the adequacy of the
charges, the adequacy of the proof of policies and proofs of standards presented, and
the consequences which should flow from the facts which were proved. There are
other procedural and jurisdictional issues, but we will focus first on the factual.

Issues-Mere Error or Oversight
33.

The primary dispute in this case is simply a legal question. When and under what
circumstances can an officer be found guilty of a disciplinary breach of public trust?

34.

In particular the key issue is whether, if an officer is attempting to do his or her
duty to the best of the officer’s skill and ability, the officer can nevertheless be found
guilty of a breach of public trust when the officer makes mere mistakes, or overlooks
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things, or fails to understand the significance of the things he or she has observed, or
fails to understand the proper application of complex policies about which the officer
has not been trained or adequately trained. We submit the concept of breach of
public trust imports a betrayal which must go beyond mere error or oversight. The
case law discussed below supports that view.
Issues-Complete and Thorough Search-Evidence of Search Standard
35.

Another issue, particularly in relation to the search adequacy, is whether the
standard alleged in the charge of “thorough and complete" is actually the applicable
standard and whether there is proof on the balance of probabilities or even
admissible evidence of such a standard existing in Victoria.

36.

An issue on the same point is whether it was in fact determined through the
investigation that the policy in effect in Victoria specifically did not require thorough
and complete searches and allowed officers a discretion as to whether to search
clothing.

37.

On the same point the reviewer will be asked to ascertain whether there is in fact
evidence that the officers have a discretion to exercise as to the degree of search
based on the surrounding circumstances. If there is a finding that there was a
discretion to exercise, then the count must fail because it alleges violation of
standard which did not exist or has not been proved.

38.

In the alternative, if the reviewer finds there was a discretion to exercise and
considers it nevertheless fair to consider a violation of some other standard than the
one alleged, given the wording of the charge, then the proper issue will be whether
the discretion was so wrongly exercised so as to amount to a breach of public trust.

39.

Of course we have marshalled our evidence to refute the allegation that a
thorough and complete search was required and the hearing would be rendered unfair
by a change to the allegation after the case is closed and we are at the review stage.

40.

Of course the issue of the honest but mistaken belief of the officers that they had
a discretion to exercise and that they could consider and balance the risks against the
apparent cooperative nature of the arrestees and their known history and their
friendship with each other and take into account their dignity and their charter rights
to be free from unnecessary search may well be a complete defence to neglect of
duty, if neglect of duty requires intent or recklessness. Even if the correct standard
were “thorough and complete” searches, there would have to be some evidence that
such a standard was widely known in the Victoria Police Department and that the
officers knew of it or had sufficient instruction that they ought to have known of it in
order to be found guilty of neglect of duty for mistakenly applying a different
standard. The investigator himself was convinced no such policy requiring thorough
and complete searches existed for Victoria and suggested in his report
recommendations that policy be improved.

Issues-Fail to call for Medical Help
41.

On the issue of the failure to call for medical help, the allegation suggests that it
was obvious that the prisoner had become unconscious due to intoxication. The lack
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of clarity of meaning in this charge created an unfair hearing. It is not clear from the
use of the word “obvious” whether the charge means to be alleging that the officers
were aware of the need for medical treatment. In any event if that is the meaning of
the charge it is clear that the officers were not aware of the need for medical
treatment and so the charge is not made out. If the allegation is that the situation was
such that any reasonable person would have been aware of the need for medical
treatment, then that is belied by the fact that all four personnel who were clearly
trying to look after Mr. Vigar, failed to see that need. If the intent of the charge is to
allege that where the objective situation is one which calls for action and that the
officers, whether they perceive that need or not, are in neglect of their duty if they
fail to see the need, then the issue will be whether neglect of duty is an absolute
liability matter. We submit it is not. However if the charge is intended to
communicate that there was a policy which governed the conduct of the officers,
then such a valid policy should have been proved on a balance of probabilities and
put to the officers at the hearing and it was not.
42.

Clearly if the officer is not aware of the need for medical assistance then at
common-law there is no duty to call for medical assistance. An awareness of a fact
situation which gives rise to a need and a duty to act is a precondition of a suggestion
that the duty has been neglected.

43.

Similarly, if there were a policy which the officers failed to follow, not only
should it be identified and properly proved, but there should be some demonstration
either that they understood what it was asking them to do and they did not do it, or
that they had received sufficient instruction and opportunity to study that policy such
that only by neglect of duty could they not have understood what their obligation
was in the situation

Issue – Recklessness
44.

A further issue is whether the officers were guilty of recklessness in their conduct
in failing to call for medical assistance. The issue will be what constitutes
recklessness and whether recklessness requires an awareness that one's conduct
could bring about a dangerous result and persisting in acting in the face of that
awareness. The question will be whether the officers had an awareness that their
actions were possibly bringing about a dangerous result. The evidence outlined
below shows that was not the case.

Issue – Defense provided by Promulgated Policy
45.

Another issue in this case will be whether something that was promulgated to the
officers as policy may have persuaded them that if they were not in doubt as to the
prisoner's medical condition and believed him to be fit to lodge in cells they were not
under the obligation to disregard that belief and apply the “questionable
consciousness” protocol. In this case the officers did not have doubt about the
prisoner’s condition and believed medical attention was not required. Article 3.7 in
the jail policy and procedure manual (updated April 14, 2009) states, "3.7 Where
police officers have any doubt concerning the need for immediate medical attention
for a person in custody, they must resolve that doubt “in favour of obtaining
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immediate medical attention.”8[Quoting Re Nielsen, RCMP PCC 30 October 2000
at para. 38.] The clear implication is that if the officers do not have doubt, they need
not call for medical attention, which is also common sense.
46.

4.23 of that same manual provides,
“If a person who is in custody is under the influence of drugs or alcohol, and
there is any concern as to the medical wellbeing of that person then sections 3
and 4 of the Policy Governing Medical Care of Persons in Custody shall
apply.” [Underlining added]

47.

The implication is of course that if there is no concern as to the medical wellbeing of the prisoner then sections 3 and four of the Policy Governing Medical Care
of Persons in Custody do not apply. Those are the provisions which contain the
questionable consciousness rules. As a result of that new “policy” the officer is to
only apply the questionable consciousness rules in the Policy Governing Medical
Care of Persons in Custody protocol where there is a concern on the part of the
officer as to the medical well-being of the person. During the times in the cellblock
area the officers did not have such a concern and therefore were not obligated to
apply that aspect of the policy. On the other hand, they had properly applied it at the
time of arrest when they encountered the unconscious suspects.

48.

Although it is our position for reasons explained elsewhere that the officers
cannot be punished for failing to follow the Jail Policy and Procedure Manual,
because it was not validly passed policy under the Police Act and the Police Act S.28
prohibits their being punished for any violation of policies not properly enacted,
those promulgated policies can provide a defence when the police department was
taking the position that policy was validly enacted and the officers were expected to
conform to it and their actions were in conformity with it.

Issue – no proof of policies on questionable consciousness
49.

In Constable Ince's case the policy that was lawfully passed and had been in use
until January 16, 2009, did get into evidence. It is Exhibit 13. It was proven in that
case that the policy was not lawfully replaced until November 2009, long after Mr.
Vigar's death. However, due to the Victoria police management promulgating other
policies commencing on January 16, 2009 and then continuing with the April 2009
jail policies and procedure manual, the officers were no longer being asked to look to
the pre-existing policies that actually still were legally in force. Consequently the
question arises whether the officer could be accused of failing to follow a policy
which his superiors were indicating was no longer in force.

Issue – no proof of common-law or Victoria standard for lodging prisoners
50.

The issue will arise whether any evidence was adduced or sufficient evidence
was adduced as to whether there was a standard not contained in policy for the
lodging of prisoners in cells. Perhaps more properly the standard is on when to call
for medical assistance. However the clear evidence of such a standard may well be
when the investigator reports that one of the jailers who is experienced enough to be
training other jailers is familiar with people having been often placed in cells when
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asleep or unconscious. Unfortunately the investigator chose not to follow this up, so
that, perhaps coupled with Constable Ince's testimony that he was familiar with
prisoners having been placed unconscious in cells previously, may be the only
evidence of the Victoria standard.
51.

The issue arises whether the officers can be found to have performed
insufficiently and thereby neglected their duty when no evidence of a standard of
performance and their noncompliance with it has been adduced.

52.

The further issue arises as to whether, if there were a standard, the officers
received any training in it at all.

Issues in relation to failure to report to NCO
53.

On the question of failure to report to the NCO there are three clear defenses.

54.

The first is that the officers were unaware of the importance of any of the
information they were possessed of sufficiently to know that it should be reported to
the NCO. The information identified in the case was the discovery of the bottle and
the failure to report that Mr. Vigar had become unconscious. However both officers
testified that they did not appreciate the significance of the bottle nor did they
appreciate that Mr. Vigar had done anything other than fall asleep or pass out to
sleep off his intoxication and they had no appreciation that this was a significant
event worthy of being reported to the NCO. Not being aware of the fact that the
information received was significant, no duty to report it can arise.

55.

The second clear defense is that they both encountered the NCO when the first
prisoner was brought in and they didn't realize that he was no longer present and
observing what was occurring. They were focused on their duties and not on him. He
had a duty to supervise prisoner intake. Unless they believed he was absent and
noticed that, then they would have every reason to believe that he had full
knowledge of what was going on, at least with respect to loss of consciousness, and
would not know that he needed anything reported to him. If there is no proof that the
officers knew he was uninformed as to the situation then they cannot be found guilty
of failing to inform, because they would not have realized he did not have all the
information he needed.

56.

The third clear defense is that the policy provision creating the obligation to
report information to the jail NCO was contained in the April Jail Policy and
Procedure Manual and that was not validly passed policy under the Police Act and in
the circumstances the Police Act prohibits officers from being punished if they are in
contravention of a policy which has not been properly passed. The evidence in that
regard is reviewed below.

Issue- Unfair hearing and reasonable apprehension of bias
57.

The objections of Constable Ince to the Chief Constable presiding over this
discipline hearing based on reasonable apprehension of bias were valid in the
unusual facts of this case. When Constable Ince's alternative defenses [aside from his
main defence on the merits that he cared for Mr. Vigar and that Cst. Ince tried to do
his duty throughout and did not intentionally or recklessly neglect it] clearly had to
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be that the policies and procedures were in disarray and training on the Medical Care
of Prisoners in Custody Policy was inadequate or non-existent and that in fact it was
a common practice to lodge people who had passed out in the cells in order for them
to sleep off their intoxication and to point out that this was a systemic failure in
which the Nielsen decision recommendations, which had been adopted by validly
enacted Victoria policy making the chief personally responsible to ensure that he or
his designate trained everyone on the medical care of prisoners in custody, had been
disregarded under the Chief's watch, it was only reasonable to expect that the Chief
would neither wish to investigate these suggestions nor have an open mind to them.
That policy was still in force as of the date of Mr. Vigar’s death despite officers
being told otherwise and being given versions of unapproved policy no longer
making the Chief responsible for that missing training.
58.

On October 5, 2010 when the chief as discipline authority issued a notice of
discipline authority's decision, he made findings against both constables on the three
counts that are before you, in strong affirmative language. He prescribed specific
penalties rather than ranges of possible penalties. He seems to have misconstrued the
admissions of the actions performed by the officers as admissions that the actions
constituted misconduct. He states at the top of page 25 of that letter that “the above
noted decisions are final and conclusive, unless the police complaint commissioner
should disagree and appoint a retired judge as a new discipline authority pursuant to
section 117." Within a couple of days thereafter the chief appears to have realized his
error that he was not to make final determinations as to guilt (nor to have decided
specific penalty, but this was not corrected) and he was still supposed to be keeping
an open mind as to guilt and he was to have outlined that the next step if compromise
was not possible was a hearing on the merits. A new version of the decision with a
substituted and backdated last page was circulated with no explanation made by the
chief. An assistant, Sgt. Brian Fox, offered an explanation that the finality provision
was only intended to apply to the dismissal of the complaint against the acting NCO.
The sequence of events gives rise to a reasonable apprehension on the part of
Constable Ince that the discipline authority no longer had an open mind as to the
merits.

59.
THE LAW
The Record and the Standard of Review
60.

The provisions of section 141 of the Police Act, govern some of the procedure
with respect to a Review on the Record.

61.

Section 141(3) of the Police Act defines the record of a disciplinary decision as
consisting of,
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“(a) the final investigation report of the investigating officer, any supplementary
reports or investigation reports under section 132 [adjournment of discipline
proceeding for further investigation] and all records related to the
investigation and the discipline proceeding,
(b) the records referred to in section 128(1) [disciplinary disposition record
neglect of duty,
(c) the report referred to in section 133(1)(a) [review of discipline
proceedings],…”

62.

Section 141(9) of the Police Act establishes the standard of review as
“correctness”. Section 141(9), reads as follows,
“(9) In a review proceeding under this section, the standard of review to be
applied by an adjudicator to a disciplinary decision is correctness.”

63.

It is submitted that the proper interpretation of this section means that in a review
under the Police Act, both the findings of fact below and the proper interpretation of
the law are to be assessed on the standard of correctness.

64.

Historically, the standards of review used in Administrative Law have included
patent unreasonableness, reasonableness, and correctness. The first, patent
unreasonableness is the standard with the lowest level of deference to the tribunal
below. The last, correctness, is the highest standard of review allowing the
reviewing body to substitute its opinion for that of the tribunal below.

65.

This has changed somewhat in light of the Supreme Court of Canada’s recent
decision, Dunsmuir v. New Brunswick [2008] 1 S.C.R. 190. In Dunsmuir, the
Court has merged the concept of reasonableness simpliciter and patent
unreasonableness into the single test of reasonableness. While the central point of
Dunsmuir is not relevant to the review under consideration, Justices Bastarache and
LeBel, in speaking for the majority of the court in joint reasons, at paragraph 50
stated that when the correctness standard is applicable the reviewer has the right to
and must substitute its own decision if it disagrees with the decision,
“….When applying the correctness standard, a reviewing court will not show
deference to the decision maker’s reasoning process; it will rather undertake
its own analysis of the question. The analysis will bring the court to decide
whether it agrees with the determination of the decision maker; if not, the
court will substitute its own view and provide the correct answer. From the
outset, the court must ask whether the tribunal’s decision was correct.”
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66.

In summary, the statutory standard of correctness in section 141(9) of the Police
Act requires that the adjudicator ask whether the Findings of the Discipline Authority
below are correct on both the facts and the law. If not, the adjudicator must provide
his own conclusion with respect to the allegations.

The Standard of Proof
67.

The standard of proof to be applied by the Discipline Authority is outlined in the
B.C. decision of Adjudicator Robert Bruce Hutchison, In the Matter of the Police
Act and the Complaint against Cst. Greg Smith, dated January 7, 2009. That
decision relied on the recent Supreme Court of Canada decision, F.H. v. McDougall,
2008 SCC 53, [2008] 3 SCR 41. Adjudicator Hutchison noted that Rothstein J.’s
reasons, concurred in by the other six members of the court presiding, rejected
earlier decisions suggesting a test of something more that a bare balance of
probabilities, particularly in a disciplinary hearing against a professional.

68.

Adjudicator Hutchison quoted the following paragraphs of Rothstein J.’s reasons,
“[49] In the result, I would reaffirm that in civil cases there is only one
standard of proof and that is proof on a balance of probabilities. In all civil
cases, the trial judge must scrutinize the relevant evidence with care to
determine whether it is more likely than not that an alleged event occurred.”

69.

The Adjudicator then quoted from two other paragraphs in F.H. decision as
assisting in understanding how this standard should be applied,
“[45] To suggest that depending upon the seriousness, the evidence in the
civil case must be scrutinized with greater care implies that in less serious
cases the evidence need not be scrutinized with such care. I think it is
inappropriate to say that there are legally recognized different levels of
scrutiny of the evidence depending upon the seriousness of the case. There is
only one legal rule and that is that in all cases, evidence must be scrutinized
with care by the trial judge.
[46] Similarly, evidence must always be sufficiently clear, convincing and
cogent to satisfy the balance of probabilities test. But again, there is no
objective standard to measure sufficiency. In serious cases, like the present,
judges may be faced with evidence of events that are alleged to have occurred
many years before, where there is little other evidence than that of the
plaintiff and defendant. As difficult as the task may be, the judge must make a
decision. If a responsible judge finds for the plaintiff, it must be accepted that
the evidence was sufficiently clear, convincing and cogent to that judge that
the plaintiff satisfied the balance of probabilities test.”
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70.

Accordingly, this Review must consider whether all the allegations of Neglect of
Duty have been established in accord with this standard. If not, the Findings of the
Discipline Authority below.

71.

That standard of proof applies to everything which must be proven against the
member, including any policies allegedly violated or any standards of performance
which are alleged to have been the standard against which the member’s
performance is to be judged. In this case that standard of proof would apply to
proving that the applicable standard for search was “thorough and complete”and that
there was not a discretion open to the member to consider surrounding circumstances
when deciding how much of an intrusion to make upon a citizen.

72.

That standard of proof would also apply to proving the existence and validity of
the jail policy of April 16 2009 upon which the investigator relied to determine there
was an obligation to report relevant information to the NCO. While on all other
issues on this review the evidence from this review cannot be considered in the other
concurrent review being conducted, and vice versa, it would clearly be wrong to
disregard the proof of the legal state of the policies, which was adduced in the review
of Constable Ince, which established that the jail policy of April 2009 which
purported to create the obligation to report relevant information to the NCO was not
validly enacted under the Police Act by meeting the two requirements of passage by
the municipal police board and filing with the Director, as required by section
28(1)(a) of the Police Act, until November of 2009, many months after Mr. Vigar's
death. Exhibit 15 on Ince matter and testimony of Ms.Leslie Whittaker in that matter
at pp28-29, ll 798-812 , page 31, ll 883-888 and page 33, ll 933-953. Police policies
are expressly not enforceable against anyone by virtue of S.28(2) until passage and
filing. As that represents the state of a regulatory law, either analogous to judicial
notice should be taken of it, or the policy should be taken to be not proven to avoid
an injustice, as there was no proof of passage and filing and it clearly was not in
force.

The Extent of Retrospective Application of the New Act
73.

74.
75.

In transitional cases, while procedure is clearly governed by the provisions of the
Police Act, R.S.B.C. 1996, c. 267, the offence or offences alleged should be found in
the Code of Professional Conduct Regulation (described below as the “Code” or the
“Regulation”) as it existed at the material time.
This is consistent with three British Columbia decisions.
The first of these decisions is that of Adjudicator Pitfield, In the Matter of the
Police Act and the Complaint against Cst. X et al., dated January 14, 2011, in which
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the member’s names have been withheld. That case was triggered by a phone call to
an on duty police officer from her common law spouse who admitted that while
driving home after consuming alcohol he collided with a parked motor vehicle, but
left the scene and continued driving to their residence.
76.

As in the case of the decisions under review here, the incident being reviewed by
Adjudicator Pitfield had taken place before the repeal of the Code by the
amendments to the Police Act effective March 31, 2010.

77.

In considering this fact Adjudicator Pitfield concluded that in his opinion the
allegations against the two officers “must be determined by reference to the Code of
Professional Conduct Regulation and not by reference to the provisions of Part 11 of the
Police Act as amended effective March 31, 2010.” (page 9) He went on to state on the
following page,
“[29] Prior to the amendment of the Police Act, the Regulation promulgated
under the Police Act defined disciplinary defaults and discreditable conduct.
The regulation was repealed effective March 31, 2010 at which time the
definition of ‘misconduct’ was incorporated into s. 77 of the Police Act. The
statutory definition of misconduct differs markedly from the definition of
disciplinary defaults in the Regulation.”

78.

Over the next 7 pages adjudicator Pitfield went on to set out the provisions of the
Code and s. 77 of the Police Act. He went on to state,
“[32] While I there are similarities between the Regulation and s. 77 of the
Police Act with respect to the character of improper conduct, there are also
differences. The most material is the fact that the Police Act contains no
provision comparable to s. 17 of the Regulation which stipulated that an
officer only committed a disciplinary default if the officer intentionally or
recklessly committed the act or omission constituting the disciplinary default.
Section 77 of the Police Act specifically stipulates that in respect of certain
kinds of misconduct knowledge and intention are relevant. That appears not
to be the case in respect of some other kinds of misconduct described in s. 77
where an objective standard of reasonableness is to be applied.
[33] The Police (Misconduct, Complaints, Investigations, Discipline and
Proceedings) Amendment Act (Bill 7, 2009) enacted transitional provisions
which were to apply to a ‘transitional complaint’ defined as a one arising
under a former enactment but in respect of which there had been no
disposition under the enactment at the time the amended Police Act came into
force on March 31, 2010. Section 11(2) of the Amendment Act provided as
follows:

11(2) Subject to subsection (3) and without limiting sections 35
and 36 of the Interpretation Act, the new enactment applies in
respect of a transitional complaint and an investigation or
proceeding initiated or instituted under the former enactment.
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[34] Section 35(1)(d) of the Interpretation Act stipulates that the repeal of an
enactment does not affect an offence or contravention arising under the
repealed enactment. There is a strong presumption that a new enactment's
definition of an offence does not apply to acts or conduct that did not
constitute an offence under the repealed enactment.”

79.

The Adjudicator cited the authority of the Court of Appeal in R v. Truong, 2010
BCCA 536, which itself cited a case from the Ontario Court of Appeal, R. v.
Bickford (1989), 51 C.C.C. (3d) 181. The Adjudicator went on to note that,
“[35] While the procedural changes added to the Police Act effective March
31, 2010 do apply to transitional complaints, I am unable to discern anything
in the Police Act or the Amendment Act to suggest that whether conduct prior
to March 31, 2010 was offensive should be adjudged by reference to the
newly-enacted definition of ‘misconduct’ in s. 77 of the Police Act, rather than
by reference to the definition of ‘disciplinary default’ and the definitions of
‘neglect of duty’ and ‘deceit’ contained in the Regulation with due regard for
s. 17 of the Regulation stipulating that conduct must be intentional or
reckless in order to constitute a disciplinary default.
[36] It is not appropriate, at this juncture, to consider the extent to which
intention or recklessness is relevant to the assessment of various kinds of
misconduct as defined by s. 77 of the Police Act. That determination should
be left for consideration in the context post-March 31, 2010 conduct.
Similarly, I do not consider it appropriate to consider whether any of the
misconduct described in s. 77 is the same as misconduct described in the
Regulation.
[37] In my opinion, the appropriate course is to proceed on the basis that the
question of whether the conduct of Constable …or Acting
Sergeant … should result in disciplinary action must be resolved by
reference to the provisions of the Regulation without reference to s. 77 of the
Police Act. That said, the procedural aspects of the amended Police Act are
fully operational by virtue of the transitional provisions. Moreover, to the
extent some kinds of disciplinary action specified in the amended Police Act
are less onerous than that contemplated by the Regulation, the person or
persons in respect of whom disciplinary default for pre-March 31, 2010
conduct is found, are entitled to the benefit of the more lenient sanctions if
appropriate in the circumstances.
[38] It follows that my task is to assess the evidence accumulated in the
course of the external investigation and to determine whether the conduct of
either Constable …or Acting Sergeant …appears to have contravened
the Regulation. I do not consider the fact that the Commissioner has
characterized the misconduct as that described by various paragraphs of s. 77
of the Police Act to be fatal to the assessment. The question is whether the
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conduct identified as that of concern appears to constitute a disciplinary
default within the meaning of the Regulation.”

80.

The next decision touching on the approach to transitional complaints is that of
Adjudicator T. Singh, In the Matter of the Police Act and the Complaint against
Cst. Alex Wood, dated January 22, 2011. At page 10 of his reasons, the Adjudicator
stated,
“Commendably, Mr. Tammen, counsel for the Police Commissioner, and Mr.
Butcher, counsel for the respondent, agreed that since the alleged disciplinary
defaults occurred when that old Police Act was in force, then the provision of
the old act are applicable in matters of substance. I am in full agreement and
say that as far as procedural or penalty matters are concerned, then those
sections of either the old Police act of the new Police Act, which is most
beneficial to the police officer, apply”

81.

This is, with respect, not inconsistent with the B.C. decision of Adjudicator Alan
Filmer, Q.C., In the Matter of the Public Hearing into the Complaint Against Cst.
Ryan O’Neill et al, dated September 8, 2010. On page 3 the Adjudicator
summarized the law as follows,
“The effect of retrospectivity in this matter would be to allow the new Act to
govern future disciplinary decisions to be applied to past conduct, but not to
change the definition of past conduct contained in the old Act.”

82.

Adjudicator Filmer’s and Adjudicator Singh’s decisions are likely based on
sections 35 and 36 of the Interpretation Act which are expressly retained as dominant
in section 11(2) of the transitional legislation above. Those sections merely adopt
standard principles of fairness with respect to legislative change, providing that the
old proceedings under an old repealed act may still be instituted but following the
procedures under the new statute as far as possible, with the accused receiving the
benefit of any reductions or mitigations of penalties or punishments embodied in the
new statute.

83.

Consequently a charge alleging a violation of the new statute is not possible.
Moreover, if the old statute Code of Conduct requirement was that there must be
recklessness or intent to make out neglect of duty, then that standard would be one
the charge would need to meet to succeed. Section 35(1)(d) and 35(2) are clear that
except for reductions of penalties and possible procedural changes, repeal does not
affect an offfence against an enactment:
35 (1) If all or part of an enactment is repealed, the repeal does not...
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(b) affect the previous operation of the enactment so repealed or anything
done or suffered under it,...
(d) subject to section 36 (1) (d), affect an offence committed against or a
contravention of the repealed enactment, or a penalty, forfeiture or
punishment incurred under it, or...
(2) Subject to section 36 (1), an investigation, proceeding or remedy
described in subsection (1) (e) may be instituted, continued or enforced and
the penalty, forfeiture or punishment imposed as if the enactment had not
been repealed.

84.

Logic and the weight of authority support the position that the disciplinary
proceeding below should have been with the charges defined by the Code of
Professional Conduct Regulation. On the authority of Adjudicator Pitfield’s
reasons, the decision to charge pursuant to s. 77 of the Police Act, may not fatal to
the proceeding below, though when the problem is pointed out in advance at the
hearing and argued and there is a refusal to amend, it may be fatal, the Discipline
Authority having incorrectly elected to proceed with a charge not maintainable in
law. Having said that, on the merits, the conduct being considered must be
adjudged by reference only to the charges defined by the Code.

The Disciplinary Default of Neglect of Duty under the Code
85.

Under the heading, “Disciplinary Defaults”, the Code reads as follows:
“4(1) In this Code, “disciplinary default” means
(a) discreditable conduct,
(b) neglect of duty
(c) deceit
(d) improper disclosure of information,
(e) corrupt practice,
(f) abuse of authority,
(g) improper use and care of firearms,
(h) damage to police property,
(i) misuse of intoxicating liquor or drugs in a manner prejudicial to duty,
(j) conduct constituting an offence,
(k) being a party to a disciplinary default, or
(l) Improper off-duty conduct.

86.

The Code further defines “discreditable conduct” and “neglect of duty”. Under
the heading “Neglect of Duty”, the Code reads:
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“6

For the purposes of section 4(1)(b), a police officer commits the
disciplinary default of neglect of duty if
(a)

the police officer, without lawful excuse, fails to promptly and
diligently,
(i) obey a lawful order of a supervisor of the police officer,
(ii) perform his or her duties as a police officer.

(b)

the police officer fails to work in accordance with orders, or leaves
an area, detail or other place of duty without due permission or
sufficient cause or, having left a place of duty with due permission
or sufficient cause, fails to return promptly, or

(c)

the police officer is absent from or late for duty without reasonable
excuse.”

87.

The Code spells out in some detail the actions that will constitute the offence and
the mental element that goes with it.

88.

In fact, the mental element is dealt with a Section 17, which reads as follows:
“17 Unless otherwise specified in this Code, a police officer commits a
disciplinary default if the police officer intentionally or recklessly
committed the act or omission constituting the disciplinary default.”

89.

This provision creates the requirement to prove intent or recklessness in the
breach or the failure to perform. Although this was an express requirement of the
code, the case law in other fields of professional misconduct and in the policing field
but in other jurisdictions shows that such a degree of culpability is normally required
to constitute misconduct within one’s profession or occupation. Simple error or
mistake is not enough.

Legal Principals Regarding Neglect of Duty
90.

This Review invites a careful consideration of what the elements of a charge of
neglect of duty consists of, and what defences there may be with respect to such a
charge.

91.

Paul Ceyssens’ text, Legal Aspects of Policing, published by Earlscourt Legal
Press, Inc., the only comprehensive text in Canada dealing with legal aspects of
policing, is very helpful in this regard.

92.

Ceyssens, points out that Canadian police are subject to what has historically
been known as “internal discipline”, covered in Chapter 5 of his text, police
discipline offences, covered in Chapter 6, and the public complaint process, covered
in Chapter 7.
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93.

At the commencement of Chapter 6, entitled “Police Discipline Offences and
Related Offences”, Ceyssens states that,
“As a general rule, police disciplinary offences in Canada vary only
slightly among jurisdictions, and bear a strong similarity to discipline
offences in England and other Commonwealth jurisdictions. Some offences
originated as criminal offences, but have since been brought within the
disciplinary frame- work found in contemporary police statutes.” (Page 6-1)

94.

The phrase “neglect of duty” probably has its origins in English military law and
it is found in many of the policing statutes throughout Canada. In that regard,
Chapter 6 of Ceyssen’s text is entitled “Police Discipline Offences and Related
Offences” and the topic of neglect of duty is dealt with in that chapter on pages 6-69
to 6-77.

95.

As can be seen from these pages, there are neglect of duty provisions in the
Royal Canadian Mounted Police Act and in most of the Provincial Legislation
regulating the conduct of police officers.

96.

The language in the statutes varies and, of course, the provisions referred to with
respect to the Code, have been repealed although the provisions of the Police Act are
similar.

97.

Of significance here is the last paragraph on page 6-70 continuing over to page 671.
The leading judicial decision concerning failure to promptly and diligently
discharge duty is P.G. v. Police Complaints Commissioner. This case
considered the provisions of the Ontario scheme which provides that a police
officer commits neglect of duty if he or she “without lawful excuse, neglects
or omits promptly and diligently to perform a duty as a member of the police
force”. In P.G., the Divisional Court ruled that either of two situations is
required in order to establish neglect of duty:

there was some element of willfulness” in the police officer’s
neglect; or
there was a degree of neglect which would make the matter cross
the line from a mere performance consideration to a matter of
misconduct. [underling added]
98.

In P.G., the respondent police officer had failed to notify a witness of the correct
court date in a sensitive matter, and the witness attended court on the wrong date.
The police complaints commissioner prosecuted the constable before a board of
inquiry, and the board found that the constable’s conduct was the result of
inadvertence: he made an “honest mistake”, and an honest mistake provided a
defence.

99.

Thus, neglect of duty is not an absolute liability discipline offence. The law is
clear that either wilfulness or a significant degree of default must be proved to
establish neglect of duty, but neglect does not capture inadvertence, and ‘honest
mistake’ therefore provides a defence to a charge of neglect of duty.”
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100. P.G. v. Police Complaints Commissioner (1996) O.A.C. 103 is a unanimous
decision of three members of the Ontario Divisional Court. The Divisional Court in
Ontario is the principal forum for judicial review of government action in the
province of Ontario and, likewise, hears statutory appeals from administrative
tribunals in that Province.
101. Every judge of the Superior Court of Justice is also a Judge of the Divisional
Court and, accordingly, it is submitted that its decisions and the legal principals
flowing from those decisions are entitled to considerable deference.
102. The facts in P.G. were that a constable discovered that his son, who was living
with his separated spouse, was stealing money from his bank account by forgery.
The constable reported this to his staff sergeant, and told his wife about his intention to
charge the son with an offence. The constable’s wife told him she suspected the son
had been stealing from her bank account. The constable went to the wife’s apartment
and they uncovered the constable's bank book in the son’s room and the following day
he confessed to stealing from the wife and the constable, and to defrauding the
constable's bank. The constable then asked two sergeants he knew to investigate the
matter. They agreed and charges were processed outside the constable's division to
save embarrassment, but otherwise in the usual way.
103. It was agreed that one of the sergeants would advise the constable of the trial
date, and that the constable would advise the wife. The Constable erroneously
advised her that the trial date was December 7, when in fact it was December 5, and
in the result neither the constable nor his wife attended court on the trial date. It had
been understood that it would likely be a guilty plea, but when neither attended at
court on December 5, the Crown withdrew the charges, and refused to re-lay them.
104. When the wife discovered the error, and that the charges had been withdrawn,
she filed a complaint against the constable, alleging that he had engaged in a corrupt
practice by improperly using his position for private advantage when he requested
two sergeants whom he knew to investigate the son’s offences. She also alleged
“neglect of duty” in that he had failed to notify her of the son’s trial date.
105. Section 56 of the Police Services Act, R.S.O. 1990, stated that, “A police officer
is guilty of misconduct if he or she, (a) commits an offence described in a prescribed
code of conduct.”
106. The Code of Offences set out in a regulation to the Police Services Act defined
the offence of “Corrupt Practice” under s. 1(f) for a chief of police or police officer
to “improperly use his or her character and position as a member of the police force
for private advantage.” It was a “Neglect of Duty” under s. 1(c) of the Code of
Offences if the chief of police or the police officer “without lawful excuse, neglects
or omits promptly and diligently to perform a duty as a member of the police force.”
107. A Board of Inquiry found the constable guilty of the two offences against
discipline. An appeal from the findings of the Board of Inquiry was taken to the
Divisional Court. Justice O’Driscoll, speaking for the three members of the
Divisional Court, allowed the appeal and overturned the findings of the Board.
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108. In giving decision Justice O’Driscoll reviewed the evidence below and concluded
that (summarizing from the headnote), a “Corrupt practice” under the relevant code
provision included an element of moral degeneracy because of the inclusion of the
word “corrupt” and that “improperly” should be given its ordinary meaning of "inaccurate, wrong, unseemly, indecent; not in accordance with rules of conduct,” or “wilful
disobedience of order” and further that the concept of “perceived” played no part in
an offence under the particular code provision.
109.

The headnote goes on to accurately summarize the reasons as follows,
Disciplinary proceedings should be governed by the evidence rather
than by policy considerations. There was no evidence that the constable's
actions were prohibited by rules, policies, or orders, or that he obtained
private advantage by them. There was no evidence that the constable's actions
were improper, were considered improper by the force, or were different
from standard procedure in internal investigations. The board exceeded its
jurisdiction by purporting to make findings of misconduct so as to set
standards of conduct for the police force.

110. In dealing with the allegation of neglect of duty, Justice O’Driscoll concluded (at
paragraph 82 of the reasons) that in the circumstances of the case there was no
evidence that the constable was in fact under a duty.
111.

He went on in the following paragraph to note that,
…the Board ruled out ‘intentional misleading’ conduct by the
appellant and said that it was ‘inadvertence’. Yet, the Board found
that the appellant ‘neglected h i s duty in failing to ensure, by appropriate
means, the attendance of necessary witnesses…’. Moreover, the Board said:
‘Paragraph l ( c) ( i ) appears to impose a high obligation on a police
officer to perform h i s or her duties, perhaps subject to a defence
of lawful excuse’. In my view, that part of the Board's reasons
attempts to re-write para. l ( c ) ( i ) by nullifying the opening phrase
‘without lawful excuse’ and thereby rendering s. I(c)(i) an ‘absolute
offence’.

112. The court noted in paragraph 84, “One is left with the rhetorical question:
Leaving aside the mistake as to the court date, what more could have been done by
the appellant?” Justice O’Driscoll then quoted from Pollock v. Hill, an unreported
November 9, 1992 Ontario Board of Inquiry decision. That case dealt with a charge
of neglect of duty in the form of a failure to properly supervise and/or take corrective
measures flowing from wiretap monitoring and the Board stated,
A finding of a breach of the Code of Offences is a serious finding against an
individual officer which may result in major penalties under the police
complaints legislation. Therefore, we will not find the Officers
guilty of neglect of a duty to supervise unless there was some
element of wilfulness in their neglect or unless there was a degree
of neglect which would make the matter cross the l i ne from a mere
performance consideration to a matter of misconduct.
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In our case, based on the evidence presented, we do not see any wilfulness in
the Officers' neglect to ensure that there was an effective l i v e monitor
for the wiretap. It is true that the Officers knew there were
irrelevant calls being intercepted but they c l a i m they did not know
the full extent at the time. Perhaps they ought to have known this.
Perhaps they fell short of the ideal performance expected from
them as senior officers. Perhaps, particularly in hindsight, they could
have done more to ensure less interception of irrelevant cal l s. Perhaps they
could have intervened more in Constable B.'s functions. Perhaps
they should have obtained a clearer or more restrictive wiretap
authorization. But a l l of these ‘perhaps’ do not necessarily add up to
misconduct.”

113. In conclusion Justice O’Driscoll stated at paragraph 86 and 87 of the decision
(paragraph 8 and 9 of his conclusions) that,
Accepting the Board's findings of ‘inadvertence’, on this record, the only
logical conclusion is that the appellant made an honest mistake - he did
what he undertook to do but he did it imperfectly.
Even assuming that the appellant had some kind of ‘duty’ in this case (which
I have already found he did not), without deciding the parameters of s.
l ( c ) ( i ) , on this record. I am prepared to say that an honest
mistake provides an answer to the charge.

114. There are two other decisions dealing with neglect of duty and the legal
principles applicable to such cases. Both of these two cases are decisions of the
Ontario Civilian Commission on Police Services.
115. The first of the two is Gottschalk v. Toronto Police Service, a decision dated
January 29, 2003. The decision was an unsuccessful appeal from a conviction of a
count of neglect of duty contrary again to the existing Ontario Code of Conduct.
116. The charge was, essentially, that Superintendent Gottschalk had received certain
information from a widow of a police officer killed in the line of duty that indicated
a failure of two other officers at the time of her husband’s death and that he failed to
cause an investigation into the allegations. The facts of the case are not of particular
assistance, but the review of the law considered is.
117.

In its reasons, at pages 8 and 9, the Board observed that,
“The disciplinary offence of neglect of duty is found at section
2(1)(c)(i) of the Code. A police officer is guilty of such misconduct if he or
she ‘without lawful excuse, neglects or omits promptly and diligently to
perform a duty as a member of the police force’.
As was noted by the Commission at page 1375 of Hewitt and Devine:

“Essentially, this is a two part test. As the Commission stated in
Soley and Ontario Provincial Police (1996). 3O.P.R. 1098
(O.C.C.P.S.) at page 1100:
The charge of neglect of duty is a serious charge under the Code
of Conduct. To be convicted of this charge, it must be shown
that:
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The member is required to perform a duty, and the
member failed to perform this duty because of neglect, or did
not perform the duty in a prompt or diligent manner.
Once proven, the member, to avoid discipline, must show that:
[The member] had a lawful excuse for not performing the
duty in the prescribed manner.
This standard has been adopted in a number of Commission decisions.
It is also worth noting that neglect of duty is not an absolute offence. The law
is clear that there must be either ‘willfulness’ or ‘a degree of neglect which
would make the matter cross the line from a mere performance
consideration to a matter of misconduct’. See P.G. and Attorney
General of Ontario and Police Complaints Commissioner supra. at
page 28 and Pollock v. Hill and Cowley supra. at pp. 25-26.”

118. The last decision relied on in argument at the Discipline Proceeding below,
which was also of the Ontario Civilian Commission on Police Services, was
Humphries v. Kelly et al., dated August 26, 2003.
119. Humphries is an appeal by Mr. Humphries from a decision of a “Hearing
Officer” who concluded that Constable Kelly was not guilty of the disciplinary
offence of neglect of duty contrary to the Ontario Code of Conduct. The allegation
was essentially that Kelly’s decision to lay criminal charges against Humphries was
made before a thorough investigation was completed, and his decision not to lay
criminal charges against an acquaintance was made without sufficient
investigation.
120. In its decision in Humphries, the board summarized the offence of neglect of
duty as set out in the Ontario Code and referred to the two part test enumerated in
Soley and Ontario Provincial Police (1996), 3 O.P.R. 1098 (O.C.C.P.S.) that had
been referred to in Gottschalk.
121.

The Board also stated at page 10 of its decision dismissing the Appeal,
As well, these duties must be performed with diligence. This specific
term is not defined in the Act or Regulations, but has certainly been
examined in previous Commission decisions. For example, McGuire and
Toronto Police Service (1971), 1 O.P.R. 53 (O.P.C) at page 54 it was noted
that:

Diligence is defined in the Oxford English Dictionary as being
‘the care and attention due from a person in a given
situation’. The Random House Dictionary defines diligence
as ‘the constant and earnest effort to accomplish what is
undertaken; persistent exertion of body and mind’.”
122. As noted above, at this time in Ontario the test on appeal was the old test of
patent unreasonableness that existed before the Supreme Court of Canada’s decision

- 24 -

in Dunbar. As also noted above, the standard of review to be applied in this
Review is set by the Police Act at correctness.
123.

The Board stated at page 13 of its decision,
“We may well have reached a different conclusion on this point had
this matter been ours to decide in the first place. Clearly, all parties had been
moved to Station for the purposes of taking statements and to permit
officers ‘to get to the bottom of things’. There were different versions of
what had occurred. In this controlled environment there was no risk to the
parties or obvious urgency. There would have been value in securing
complete statements from all parties before acting.
We are mindful however, of the caution expressed in Mousseau and Toronto
Police Service (1981), 2 O.P.R. 505 (O.P.C.) at page 507:

An officer is expected to use discretion and judgment in the
course of his duties on many occasions. The police officer's
discretion or judgment ought not to be examined
scrupulously by the benefit of hindsight, but it is essential
to examine the circumstances under which the officer
exercised discretion or independent judgment to see to what
extent discretion is warranted.
The Hearing Officer, as an experienced police officer concluded that in the
circumstances Constable Kelly's actions did not give rise to ‘clear and
convincing evidence’ of neglect of duty. Given the existing policy, the lack
of clear evidence as to when the nanny's statement was reviewed and above
noted admonition, we cannot say that this finding rises to the level of
manifest error.”

124. There do not appear to have been any proceedings under the B.C. Code that have
clearly stated that neglect of duty is not an absolute liability discipline offence or
clearly stated that neglect does not capture inadvertence, and that “honest mistake”
provides a defence to a charge of neglect of duty. This may not be surprising in light
of the language of the Code providing the defence of “lawful excuse” and the
elements of the offence which set out the requirement that liability will only be
found where the police officer acts intentionally or recklessly.
125. One decision that seems to accept much of the foregoing, without discussing it in
detail, is the B.C. decision of Adjudicator Peter J. Millward, Q.C., In the Matter of
the Public Hearing into the Complaint Against Constable William Foster, dated
March 28, 2002. The allegation of neglect of duty in that case was contrary to
section 6(a)(ii) of the Code, the same section we are dealing with here.
126. Constable Foster was a an Acting Corporal with the Forensic Unit of the Victoria
City Police and the allegations arose out of a request to perform a certain gunshot
residue (GSR) test on an individual who had apparently attempted suicide.
127. The essence of the problem was that some of Foster’s reports seemed
inconsistent on their face. Adjudicator Millward noted portions of the Form 3
Findings of the Discipline Authority and Form 4 Disposition Record, which stated,
“Reports relating to this event are sloppy and neglectful at best and do not accurately
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represent the detail that would be expected of an experienced member who is a
skilled and trained Forensic Technician.”
128.

The Adjudicator stated at page three of his reasons that,
The question to be determined at this inquiry is whether the finding of the
Discipline Authority that Constable Foster had committed the disciplinary
default of Neglect of Duty, contrary to Section 6(a)(ii) of the Code of
Professional Conduct, has been proved on the civil standard of proof.”

129.

Justice Millward put the issue as follows,
“The two reports, taken together and without further explanation, are
contradictory. Does the filing of the contradictory reports constitute neglect of
duty? The dictionary defines neglect as ‘ignoring or paying no attention to, or
to disregard. To fail to care for or give proper attention to.’
I find that Constable Foster's conduct throughout was not neglectful of his
duty but was simply lacking in completing appropriate attention to detail in
reporting his activities. I find no element of willfulness in Constable Foster's
failure to report in full detail, nor any element of intentional misconduct.
With respect to the Discipline Authority, I conclude that a more careful
inquiry into the circumstances under which the two reports were prepared and
filed would have disposed of the matter as one requiring only comment on
the necessity of completing reporting, and awareness of the need to eliminate
obvious contradictions in reporting.
I find that the alleged Discipline Default of Neglect of Duty has not been
made out on the evidence and I direct that the discipline proposed by the
Discipline Authority not be imposed.”

130. There appears to be no cases in Canada where similar factual situations have led
to charges of the Discipline Default of Neglect of Duty. There is however one similar
set of facts that raised allegations of negligence against the police officers in
question that went to our Court of Appeal.
Roy v. British Columbia (Attorney General)
131. Roy v. British Columbia (Attorney General), 2005 BCCA 88, was an appeal
from a B.C. Supreme Court decision finding liability in negligence against two
police officers for the death of man in cells who had consumed a fatal amount of
alcohol.
132. The case involved a citizen who noticed Mr. Roy standing beside a car and
observed him fall to a sitting position. She approached him, offered assistance, spoke
to him and concluded that he was significantly intoxicated. She feared that he might
get into his motor vehicle and she called White Rock R.C.M.P.
133. The two police officers who attended concluded that Mr. Roy was severely
intoxicated, but noted no sign of external injury. Indeed he was not otherwise
injured. Mr. Roy was placed in cells and died not long thereafter in circumstances
virtually identical to those of the matter under review.
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134.

In the words of Madame Justice Southin,
“[29] …. It never occurred to either that Mr. Roy was in need of medical
attention. More particularly, it never occurred to either that Mr. Roy was of
‘questionable consciousness within the meaning of that phrase in the
R.C.M.P. operational policy…. He was, to them, simply a drunk who had
passed out.”

135. The court below had found that the officers did not “perform any adequate
assessment or investigation into Mr. Roy’s state of consciousness or its cause” and
that it did not occur to them that “it was necessary to assess his significantly reduced
level of awareness with a view to the possibility of seeking medical examination…”
136. Madam Justice Southin, speaking for the majority, concluded that in this the trial
judge erred, particularly in light of the fact that there was no evidence of what a
competent police officer would do in such circumstances. She went on to state that,
[37] Here, the learned judge analyzed the policy as if it were a statute. She
founded on the words ‘questionable consciousness’, but the question was
whether these peace officers, acting reasonably according to the standards of
their profession, ought to have recognized that Mr. Roy’s condition was one
of ‘questionable consciousness’ rather than that of the usual passed out drunk.
[39] In the absence of evidence that peace officers in Canada generally know
the difference and are expected to recognize the difference between a person
obviously inebriated who is merely ‘passed out’ and such a person who is on
the verge of central nervous system failure (the standard of care), the learned
judge could not properly find that these officers failed in their duty to Mr.
Roy to take reasonable care.
[41]… In coming to this conclusion, I think it right that we remind ourselves
of what the principal duty of a peace officer is. It is to keep the Queen's
peace, an obligation which includes the prevention of crime and the detection
of criminals. Peace officers are not emergency services personnel and cannot
be held, unless and until they receive similar training, to a standard which
would be appropriate for such persons.

137. In light of the reasons being reviewed, some consideration must now be given to
the term reckless or recklessness. While acknowledging the general proposition that
reckless behavior on the part of a police officer would certainly support a charge of
some discipline defaults as defined by the Code, including neglect of duty, the legal
definition of recklessness needs to be carefully considered.
138. The definition of recklessness is found in Canadian Criminal Law. In this regard
Mr. Justice Cory stated in R. v. Cooper, (1993), 18 C.R. (4th) 1, 78 C.C.C. (3d) 289,
[1993] 1 S.C.R. 146, 146 N.R. 367. 103 Nfld. & P.E.I.R. 209, 326 A.P.R. 209; 1993
CarswellNfld 11 (S.C.C) that,
“The concept of recklessness was considered by this court in R. v.
Sansregret (1985), 18 C.C.C. (3d) 223,17 D.LR. (4th) 577, [1985] 1 S.C.R.
570. At p. 233 it was said: ‘[Recklessness] is found in the attitude of one who,
aware that there is danger that his conduct could bring about the result
prohibited by the criminal law, nevertheless persists, despite the risk. It is,
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in other words, the conduct of one who sees the risk and who takes the
chance.’” (at p. 295)

Staff Sergeant Dukeshire’s Report
139. On August 4, 2010 S/Sgt. Dukeshire of the Saanich Police Department completed
and delivered his Investigation Report (the “Investigation Report”) to Chief
Constable Jamie Graham of the Victoria Police Department. That document together
with its exhibits became part of the record at the discipline hearing.
140. In the Investigation Report, S/Sgt. Dukeshire did not analyze the elements of
either a disciplinary default contrary to section 4(1)(b) of the Code of Professional
Conduct Regulation or “Neglect of Duty” as defined by the Police Act.
Ascertaining jail policy
141. It is clear S/Sgt. Dukeshire attempted to ascertain what policies were in place by
making inquiry of Sgt. Fox (page 15, IR). Having received an indication from Mr.
Mulroney at the conclusion of Constable Ince’s interview that the April 14, 2009
policies were not lawfully enacted, the investigator asked Sgt. Fox on July 12, 2010
to clarify which policies were in force at the time of the incident. (page 116) On July
13, 2010 he received incorrect information from police inspector Steve Ing that the
April 14, 2009 updated version was the policy in effect at the time of Mr. Vigar's
arrest and subsequent detention.(page 116) It is clear the investigator accepted that
statement and relied upon the Jail Policy and Procedure Manual allegedly updated
April 14, 2009 as that is the policy he analyzes at page 66. It would later be proved at
the hearing that the April 14, 2009 policy had neither been passed by the police
board nor filed with the director as required by the police act.
142. There is no analysis in his report of whether officers were allowed, after having
assessed a prisoner, to let the prisoner fall asleep or pass out.
Judgment error not recklessness
143. Staff Sgt. Dukeshire indicates in several places in his report, both with respect to
Constables Ince and Hardy that they never acted with ill will or malice or
“intentional recklessness." (Pages 103,147 & 148.) In fact at page 148, when
speaking of Mr. Vigar's placement in cells, he said it was "a matter of judgment error
and lack of policy adherence." However he never clarifies what the policy violation
was nor, analyses the mental element of that supposed violation.
Honestly held mistaken belief in lack of need for medical treatment
144. Staff Sgt. Dukeshire in discussing Constable Ince's statement and subsequent
interview indicated Constable Ince was sincere, participated fully and provided
forthright answers.(page 109) He notes Constable Ince's statement that, "at all times
I was trying to carry out my duty to the best of my abilities in accordance with my
understanding of the policies and the interests of the prisoner." (p.109)He noted
Constable Ince's response that Constable Ince's decision-making at the time was
based on the totality of Constable Ince's interactions with Mr. Vigar and Constable
Ince's belief that Mr. Vigar was not in any danger.(p. 107-108) He acknowledged
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Constable Ince's statement that Constable Ince believed Mr. Vigar to be in a simple
state of deep sleep.(p 108) He acknowledged Constable Ince's concession that with
the benefit of hindsight and isolating the moments in the booking room it could have
been possible to perceive a need for medical assessment.
Understanding/application of Alleged Policy
145. In his report the Staff Sgt. concludes that Constable Ince appeared to understand
the policy. However the interview shows that what Constable Ince understood was
that if he had a person of questionable consciousness or who was medically unfit,
that person should not be put in cells if that questionable consciousness or medical
unfitness was known or noticed. However Constable Ince made the point in his
interview that he didn't realize that Mr. Vigar had questionable consciousness or was
medically unfit at the time.(Page 42 of the Ince interview transcript) [clearly the
officers are not trained to believe that when an intoxicated person passes out after
being assessed, that must be treated as questionable consciousness. Ironically, there
is no suggestion in the April policy that falling asleep once in cell creates any need to
reawaken and reassess. That discretion to awaken intoxicated prisoners every two
hours did exist in the past.(Policy Respecting Security of the Jail Facility, Amended
18, Aug 2003, s.3.24, Exhibit 13, Ince.]
146. He also confirmed with Constable Ince that where there is doubt as to the need
for immediate medical attention, that doubt must be resolved in favour of obtaining
needed immediate medical attention. Constable Ince agreed with that, but pointed out
that at the time he was not in doubt. (page 43, interview transcript)
Need for proof of a performance standard to prove breach of duty
147. The investigator notes (page 118) the decision in Roy v. Canada (A.G.) BCCA
2002, and says, “The circumstances in ‘Roy’ are strikingly similar to the facts
relating to Mr. Vigar as identified in this report.” There certainly are similarities but
there are also differences. What is critical in the Roy decision is that the Court of
Appeal held the officers were not negligent when they had failed to realize that Roy
was suffering from questionable consciousness as defined in their policy rather than
merely being passed out drunk. As mentioned above the court said,
“the question was whether these peace officers, acting reasonably according
to the standards of their profession, ought to have recognized that Mr. Roy’s
condition was one of ‘questionable consciousness’ rather than that of the
usual passed out drunk.”
“ …[39] In the absence of evidence that peace officers in Canada generally
know the difference and are expected to recognize the difference between a
person obviously inebriated who is merely ‘passed out’ and such a person
who is on the verge of central nervous system failure (the standard of care),
the learned judge could not properly find that these officers failed in their
duty to Mr. Roy to take reasonable care.”

148. Our submission is that the same requirement to prove the standard of care (or of
performance) would exist in a discipline case. There must be proof of knowing
disobedience to a policy or alternatively, falling below a performance standard and
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proof of that standard. In fact where there is a minimum requirement of
recklessness, as opposed to mere negligence as in Roy, a civil negligence case, then
even falling below a proven standard of care would not necessarily constitute proof
of disciplinary default in the absence of an actual awareness of danger of harm and
the decision to disregard the danger of the harm arising. Here there was no evidence
presented that the conduct fell below a recognized performance standard. In fact
there was evidence suggesting unconscious prisoners were lodged in cells on many
occasions to the knowledge of an experienced guard who also trained other guards.
(“She recalls many occasions where intoxicated individuals have been placed in cells in
a passed out or unconscious state.” and experienced and trained others, all page 79
IR;)
149. Unfortunately staff Sgt. Dukeshire does nothing to reconcile the jail guard
statement that she recalled many occasions where intoxicated individuals have been
placed in cells in a passed out or unconscious state with his statement that she
seemed to demonstrate a firm understanding of policy relating to in custody
intoxicated individuals. Those two statements sit side-by-side on the same page 79 of
the investigator’s report with no explanation. One wonders whether Staff Sgt.
Dukeshire believed that she was admitting that she was regularly and intentionally
violating policy, or witnessing others violating policy and doing nothing about it.
Investigation – search policy
150. The investigator determined at pages 119 and 120 that the policies for the
Victoria city police concerning search upon arrest did not contain a requirement for
thorough search and used language which was permissive and discretionary. In fact
he was concerned enough about the lack of mandatory language that his
recommendation number 29 at page 172 of his report suggested that the word “will”
replace the word "may" in referring to searching prisoners clothing upon arrest.
151. The investigator nevertheless stated that, "it is generally understood among
police officers that searches should be thorough…".(Page 138) He says “should”
instead of “must.” He cites no authority for the proposition, nor does he give his
source, nor does he explain how he reconciled that proposition with the Victoria
police policy which gives a discretion to officers as to whether to search through
clothing on arrest. He is an officer in Saanich, not Victoria.
152. His reasoning is explained by him at the top page 140. The investigator takes the
position that the discovery of the bottle is proof that the search was inadequate.
Clearly someone’s search was insufficient to discover the bottle. But that is not the
same question as to whether it was a breach of duty and a disciplinary default and a
breach of public trust to perform the searches that were performed in the
circumstances which presented. The investigator would later concede at the hearing
that he was not an expert on and had no special training in arrest practices.
(Transcript, pages 76, 77, Lines 2237-2272)
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Policy Training and Blame for not Understanding/Implementing Correctly
153. The Staff Sgt. did establish from his interview of Constable Ince that Constable
Ince received no training in the policies and he simply received e-mail notification
when policy changes occurred.
154. Inconceivably, the investigator concluded at page 174 of his report that “there
was no indication that the respondent members were lacking in training, experience
or understanding of the existing policies which gives rise to concerns as to why
policy was not followed in this case." What the investigator has failed to realize is
that what the training would do would be to teach the officers what to recognize as
questionable consciousness and to never treat someone who is apparently passing out
or falling asleep as healthy unless they can be reawakened and can pass a series of
additional responsiveness tests. To conclude there was no lack of training when there
was no training of the police officers on the policy at all, and when there was,
documented by his own report, clear systemic failure to recognize when the policy
was intended to apply, and frequent lodging of unconscious prisoners is difficult to
understand.

The Discipline Hearing Day 1
155. On the first day of the hearing the expectation was that Constable Ince would
make any preliminary motions and in particular the motion for recusal of the chief.
Exhibits were filed in relation to those motions. However copies of policies were
also filed and before the motions were advanced Constable Leslie Whitaker who is
responsible for the revision and passage of policies was called as a witness by
counsel for the discipline authority to prove the policies. She was questioned on
cross examination about the various policies and whether they were actually passed
by the police board and filed as required by the police act and her testimony is
discussed below. The remainder of the day was taken up by the motions which are
discussed below.

Incomplete Record
156. We believe that Mr. Filmer has not been given any of these exhibits from the
Ince hearing. The exhibits at the two days of hearings ran from Exhibit 1 to Exhibit
31. They should form part of the record that is being reviewed. I presume that Mr.
Filmer's clerk can obtain those records from Sgt. Fox at the Victoria Police
Department and she or someone on her behalf will do so.

Testimony of Cst. Leslie Whitaker
157. Constable Leslie Whitaker's testimony established the state of the police policies
relating to the jails up until January 15, 2009 was represented by Exhibit 13. See
lines 606-616). That Exhibit 13 contains an article 3.3, "The chief Constable or a
designated police officer must ensure that all police officers receive adequate initial
training and periodic refresher training concerning medical care of persons in
custody, including training of this policy.- Source: police must “ensure all police
officers and civilian guards have a solid and continuing knowledge and
understanding of the policy governing medical assistance for detainees": re-Nielsen,
P. 38."
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158. Then, through testimony led by counsel for the discipline authority she proceeded
to testify that Exhibit 14 represented policy in force from mid-January 2009 until
mid April 2009(618-628) That testimony would shortly thereafter be proven to be
incorrect. The Chief’s direct personal responsibility to train or designate someone to
train would have been repealed, contrary to the Nielsen recommendation, if those
policy changes had come into effect, but they did not.
159. Then, again through testimony led by counsel for the discipline authority she
testified that the jail policy and procedure manual collection of policies came into
effect April 16, 2009. (629 – 654) Then being led by counsel for the discipline
authority all of the above testimony was repeated, with the witness simply giving
answers of “yes”, “yes correct,” and “yes”. That testimony would shortly thereafter
be proven to be false. Those new purported amendments also no longer included the
Chief’s direct personal responsibility to train or designate someone to train.
160. For police policy to come into force it must be passed by the police board and
then filed with the police services division in accordance with section 28 of the
police act. If either of those things do not occur, then the policy is not in force.
Furthermore pursuant to section 28(2) of the police act, any policy not in force
cannot be enforced against any officer.
161. Under cross-examination Constable Whitaker fairly promptly admitted that the
policies contained in Exhibit 14 and 15 were not passed by the police board and in
spite of that the policies in Exhibit 14 were filed with the police services division and
all officers were told that the policies were in force. Page 28 and 29, lines 798 – 812,
822-837.
162. Constable Whitaker also confirmed under cross-examination that the policies in
Exhibit 13, including the policy which made mandatory the chief or his designate
training all officers on the policy relating to the medical care of prisoners in custody,
was in force in January 2009 and continued in force until it was replaced in the fall
of 2009, months after Mr. Vigar's death. [The “draft” transcript erroneously says
“following 2009” instead of “fall of 2009”] (page 33 lines 933 – 954)
The evidence of S/Sgt. Dukeshire
163. S/Sgt. Dukeshire conducted the investigation in this matter and testified at the
second day of Constable Ince's disciplinary hearing. S/Sgt. Dukeshire prepared a
summary of the final investigation report or briefing note which he referred to in the
hearing which was marked as Exhibit 29.
164. S/Sgt. Dukeshire confirmed that neither officer was able to confirm which person
was in possession of the smuggled bottle. Page 26 line 746
165. In his testimony S/Sgt. Dukeshire again fails to deal with any aspect of the
mental element of a disciplinary default and simply states that the discovery of the
empty 26 ounce bottle combined with the manner in which Mr. Vigar lost
consciousness should have triggered a greater concern by the Constables. Page 29, ll
831 – 834
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166. Ironically he points out that the greater responsibility would fall on the police
officers rather than jailers, but makes no mention of that perhaps being part of the
problem. That deference and hierarchy is probably one of the reasons that the jailers,
rather than relying exclusively on their own observations, deferred to the conclusions
and observations of the police officers made earlier and the judgment of the
provincial ambulance service of which they had been informed, which prevented
them from reaching the conclusions they might have reached if they had just looked
at the evidence before them. Page 30, line 868 to page 31 line 872
167. S/Sgt. Dukeshire at page 31 in his testimony and at other locations in his
testimony points out that he felt the officers were familiar with the policies and the
policies give good guidance as to how to ascertain the suitability of prisoners for
placement in cells. What he completely overlooks in all of his analysis is that no
matter what policies exist in relation to questionable consciousness, if the officers do
not recognize and are not trained how to recognize that they are facing a situation of
“questionable consciousness”, they do not correctly apply the policy. In fact the
April 14, 2009 revision says that they only should apply the questionable
consciousness policy when in doubt. That is the exact opposite of what Nielsen was
trying to instil.
168. At page 33 S/Sgt. Dukeshire recognizes this matter boils down to a case of poor
judgment [line 951] and says of the two constables and the jailer Basilio Siannen
“failed to recognize the physical symptoms which clearly signal or should have
signalled to them that Mr. Vigar had become medically unfit for placement in cells
and would surely lead to a reassessment of Mr. Vigar line 959 – 962. He also says
that at the bottom of page 9 of exhibit 29. Of course, if S/Sgt. Dukeshire believes the
officers failed to recognize the symptoms, then the factual situation which would
have given rise to a duty to act had not become apparent to them. That is a lawful
excuse for not acting. It is a complete defence to a charge which requires intentional
wrongdoing or recklessness. S/Sgt. Dukeshire confirms that interpretation of the
situation again at page 38 in his testimony when speaking of the changing conditions
in the booking room he says at line 1089 "yes Jason failed to recognize those
symptoms at the time."
169. When asked immediately thereafter about Constable Jason Ince's truthfulness
about his failure to realize that Mr. Vigar was not fit for lodging in cells, S/Sgt.
Dukeshire answered at line 1096 "I have no concerns regarding Jason's truthfulness
..."
170. S/Sgt. Dukeshire also confirmed at page 39 of his testimony that the April 14,
2009 version of the Jail policy contained a provision which could be reasonably
construed as suggesting that officers only needed to apply the questionable
consciousness provisions of the policy when they had concerns as to the medical
well-being of the prisoner and he also confirmed that Jason did not have concerns
about the medical well-being of the prisoner at the time. He also confirmed that
Constable Ince had been instructed that the April 14, 2009 version was the policy he
was to abide by at the time. As a result Constable Ince was not in violation of the
policy that he was instructed to abide by at that time [page 39,1112 – 1139]
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171. S/Sgt. Dukeshire admits it page 40 that at the time Constable Ince lodged Mr.
Vigar in cells, Constable Ince did not realize Mr. Vigar was in a medical crisis and
that Constable Ince had an honestly held belief that at the time he lodged Mr. Vigar
in cells Mr. Vigar was medically fit for lodging in cells.( page 40, lines 1149 – 1157)
172. At page 50 S/Sgt. Dukeshire testifies that other than a comment he was unable to
verify made by Mr. Siannen, one of the jailers, he received no indication from
anyone suggesting either of the two jailers and either of the two officers realized that
Mr. Vigar was in medical difficulty or needed medical treatment at the time he was
being lodged in cells, and he felt that when he interviewed all of the witnesses they
were all truthful in their testimony.
173. When it came to S/Sgt. Dukeshire's attention that other prisoners had been
previously lodged in cells unconscious on “many occasions” (page 79 of his report)
he did not have regard to whether that might be a frequent or normal practice and he
did not investigate it further. He testified that he didn't think it was the normal
practice in Victoria, but he did not investigate to find out whether it was. (Page 46,
Ince Hearing transcript, April 1, 2011) He testified that he felt he didn't need to
because he felt the policy answered that directly. As a result we have no evidence
that what was done in the case of Mr. Vigar was any different than usual practice in
Victoria city police cells. There is no proof on the balance of probabilities that the
conduct of Constable Ince fell below the level of the Victoria standard practice nor is
there any evidence, other than this report of many such lodgings, of what that
standard practice was. [an outside DA might have asked for this to be investigated
and followed up, but the one responsible for supervising and controlling such
widespread practices, Chief Graham, appeared to have no such interest.]
174. S/Sgt. Dukeshire agreed that Constable Ince may not have realized that the NCO
had left the area and so may not have realized that he was unaware of anything that
was happening. Page 53 line 1534 – 1543. He also confirmed at page 56 that, if
Constable Ince was busy with some other task he might not realize the Acting
Sergeant had left. Lines 1633 – 1637.
175. In relation to the searches conducted S/Sgt. Dukeshire testified starting at page
58, when asked whether the term "cursory" was a technical term of art, when
referring to searches he replied "you would hear quite often in court cases in various
discussions in police matters" shortly thereafter at page 159 he indicated that in his
26 years experience, when he has heard the term “cursory” applied to search he has
come to think of it as a pat down type of external search which does not check the
belt line and doesn't entail a detailed going through the pockets. He also stated that
from Constable Ince's use of the term he thought that was what Constable Ince
meant. We would submit that evidence shows that a “cursory search” is something
that S/Sgt. Dukeshire has seen referred to many times in his career and has heard
testified about in court and it would appear to be a recognized type of search in
policing. Most searches of persons are incidental to arrest. Consequently this is
definitely some evidence of a “cursory” search being a frequently used and referred
to form of search in some situations related to arrest.
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176. S/Sgt. Dukeshire, although previously having expressed the opinion that searches
must always be complete and thorough, conceded in the face of Exhibit 31 which he
had received in the course of this investigation, from a Victoria police Sgt., that
Victoria arrest policy did appear to confer discretion upon officers as to whether to
search clothing upon arrest page [65, 1901 to page 66 line 1920 and exhibit 31]
177. S/Sgt. Dukeshire admitted that he did not have any special qualification and
certification in relation to arrest practices nor did he have any specific expertise or
certifications and qualifications that would enable him to give opinions on the
recognition of intoxication. [Page 77 lines 2251 – 2272]
178. S/Sgt. Dukeshire acknowledged when being questioned by the Chief at page 80
that the two constables did not realize the liquor bottle was important at the time and
its significance did not dawn on them until after they were advised that Mr. Vigar
had passed away.
Constable Ince’s Testimony
179. Constable Ince's testimony confirmed that when he receives policies and policy
updates he reads them and tries to figure out how they affect the performance of his
duties. [Page 86 line 2530 – 2536]
180. His testimony generally establishes that at the time of the arrest he was confident
that none of the three prisoners needed medical care nor was there sufficient doubt
about that for him to choose to have an assessment done even when medical
personnel were present. He states "I was very confident that they were capable
medically to be lodged in cells" page 89 line 2635 – 2636
181. Constable Ince testified at pages 90 to 93 that he thought the Victoria police
policy gave him the discretion to consider various factors in deciding on the degree
of search and he outlined the various risk factors. He also confirmed that he believed
that his search was in accordance with his duty and the discretion he is authorized to
exercise.
182. It is worthy of note that the factors described by Constable Ince in determining
how thoroughly to search are virtually identical to those factors described in Exhibit
13 in the policy respecting the security of prisoners in cells in article 3.14.
183. In the remainder of Constable Ince's testimony he acknowledges that when the
empty bottle was discovered he didn't really give any thought to what it might
indicate [page 95] and he acknowledges that had he thought more about it, he might
have recognized Mr. Vigar's change in symptoms [page 97]. He also mentioned signs
that Mr. Vigar was still aware of and responsive to his environment included Mr.
Vigar encouraging Veronica Baker in her attempts to get out of the van [page 98]
and Mr. Vigar bearing his own weight when he walked from the van to the booking
room [page 97] and Mr. Vigar being sufficiently aware when he stumbled that his hat
had fallen off that he reached out and grabbed his hat. Constable Ince felt these
behaviours met the test of being continuously responsive. He testified at page 99 that
when Mr. Vigar passed out he thought that was Mr. Vigar simply reverting to the
condition he had previously been in and that was not an indication of a change in
condition which might require reassessment. He pointed out how many people who
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are arrested and intoxicated at some point will decide simply to relax and go to sleep
and not do anything further to assist or cooperate, and that the purpose of bringing
them to cells, after they have been checked and found to be responsive and not in
medical distress, is to have them sleep off their intoxication. [Pages 99 – 102.]
184. At pages 103-104 Constable Ince testifies that he was aware of the NCO being
present when the first prisoner was brought in and he assumed the NCO was still in
the booking area during the processing of the other two prisoners and so thought the
NCO was aware of everything that was going on in the area. However Constable
Ince also indicated he thought everything happening was standard procedure and
there was nothing worthy of being reported to the NCO.
185. Constable Ince testifies that he didn't realize that when Mr. Vigar slumped
forward in the booking bench that he was more than just passing out. Although he
regrets the oversight, he felt up to that point Mr. Vigar had been continuously
responsive and therefore he was medically fit to be lodged in cells. [Page 106, line
3100 – page 106, line 3121]
186. Constable Ince repeats that assertion that he had no concerns about Mr. Vigar's
well-being at the time Mr. Vigar was lodged in cells. Constable Ince states his belief
that at all times he was performing his duty by assessing Mr. Vigar to determine
whether he was suitable to lodge in cells and excluding any medical issues and then
taking him to the place where he would be most suited [page 114, lines 3370 – 3386]
Objection to Charges
187. When the demand for particulars of the charge in relation to failing to give
information to the NCO was made at the commencement of the hearing chief made a
ruling that the relevant information was the loss of consciousness by the prisoner and
the continued unconsciousness of the prisoner [page 20 lines 546-550] In the
circumstances, where the officers thought that a healthy prisoner had simply passed
out but was safe to lodge in cells, there would be nothing to report.
188. A motion was made for particulars to clarify whether the allegation of failure to
call for medical assistance was an allegation of a breach of the policy or an
allegation of a breach of common law duty (page 23, January 26). The tribunal
would not clarify the allegation. In the circumstances the allegation is unfair because
it does not give reasonable notice of the rule or standard breached. Procedural
fairness requires that the particulars of the allegation specify the contravention in
such a way that the person whose conduct is an issue has no doubt about the charges
to be answered and will not be taken by surprise. In this case, even at the end of the
hearing is impossible for Constable Ince to ascertain what rule or standard is alleged
to have breached by not calling for medical assistance when he was unaware that
medical assistance was required. Even the statute he is alleged to have violated did
not exist at the date of the incident.
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Procedural Fairness-Applies to Charge Clarity and Reasonable Apprehension of
Bias
189. It is now settled law that all administrative tribunals must provide procedural
fairness.
British Columbia (Securities Commission) v.Pacific
International Securities Inc. supra relying on Nicholson v.
Haldimand-Norfolk (Regional Municipality) Commissioners of
Police(1978), [1979] 1 S.C.R. 311 (S.C.C.); Martineau v.
Matsqui Institution (No. 2) (1979),[1980] 1 S.C.R. 602 (S.C.C.)
at 623-24; Moreau-Bérubé c. Nouveau-Brunswick (2002),209
D.L.R. (4th) 1 (S.C.C.) at para. 75

190. Consequently, the duty of fairness is flexible and variable and will depend upon
an appreciation of a context of the statute involved and rights affected. A nonexhaustive list of the factors that are relevant in the determination of the level of
procedural fairness required in particular cases includes:
(1) the nature of the decision and its underlying procedures, that is, the degree
of similarity of the administrative process to the judicial process;
(2) the role of the particular decision in relation to the nature of the statutory
scheme;
(3) the importance of the decision to the individuals affected by it;
(4) the legitimate expectations of the person challenging the decision where
expectations were created as to the procedure to be followed; and
(5) the choice of procedure made by the tribunal, as well as its expertise and
its institutional constraints.
British Columbia (Securities Commissions) v.Pacific
International Securities Inc., [2002], BCCA 421, 7 citing Baker
v. Canada (Minister ofCitizenship & Immigration), [1999] 2
S.C.R. 817(S.C.C.), 23 – 27

191. It has been said that the more an administrative process resembles a judicial
hearing, the more important it is to apply the rules of natural justice strictly.
British Columbia (Securities Commissions) v. Pacific
International Securities Inc., [2002], BCCA 421, 8 citing Knight
v. Indian Head School Division No. 19, [1990] 1 S.C.R. 653
(S.C.C.) at 683

192. A high standard of procedural fairness is required when the right to continue a
professional employment is at stake.
Kane v. University of British Columbia, [1980] 1 S.C.R. 1105
(S.C.C.)

193. The result of an unfair hearing is an invalid decision. Le Dain, speaking for the
Supreme Court of Canada, put it as follows:
… I find it necessary to affirm that the denial of a right to a fair hearing must
always render a decision invalid, whether or not it may appear to a reviewing
court that the hearing would likely have resulted in a different decision. The
right to a fair hearing must be regarded as an independent, unqualified right
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which finds its essential justification in the sense of procedural justice which
any person affected by an administrative decision is entitled to have. It is not
for a court to deny that right and sense of justice on the basis of speculation as
to what the result might have been had there been a hearing.
Cardinal v. Director of Kent Institution [1988] 2 S.C.R. 643 at
661

Motion for recusal
194. The grounds for the motion for recusal have been alluded to above and are
thoroughly described in the petition. We would submit that there is sufficient basis to
accept that there was a reasonable apprehension of bias so both the investigation and
hearing were unfair processes, and any results derived therefrom cannot stand
against the members.
Search policy
195. Above we alluded to the officer’s belief that he had a discretion to search
clothing based on the policy which was proven at the hearing and which was marked
as Exhibit 31. However even with searches at the jail when prisoners are going into
custody there are various degrees of search. The policy in place at the time of Mr.
Vigar's death is contained within Exhibit 13 and is entitled policy respecting the
security of prisoners in cells. In article 3.1 it indicates all prisoners will be
“thoroughly” searched. However it then warns in article 3.9 of the charter right to be
secure against unreasonable search. It then goes on in article 3.10 to describe three
kinds of search which are: routine, clothing or strip search. Routine is described as a
removal of outer clothing [coats and sweaters] and footwear followed by a pat down
search. There is no requirement turn out the pockets. The provision goes on to warn
at article 3.11 that, "although the common law authorizes a search upon arrest, that
lawful authority must only be used to the extent that it is “reasonable" to do so." It
then describes the purpose, indicating that cooperative individuals on first offense of
theft or impaired driving who appear cooperative and not predisposed to violence
should only be given a routine search. Then in article 3.14 the officer is asked to
consider in assessing the degree of search the seriousness of the offense, whether
evidence of the offense is commonly secreted on the body, whether weapons were
involved, the accused background and propensity for violence and the attitude of the
accused and any history of mental disorder. It is not unreasonable to assume that
where intensive searches are being carried out at the jail and all of these factors are
being considered, the arresting officers in the field would also consider similar
factors in assessing how thorough their searches must be.
196. Our submission in this regard is that the evidence actually proves there is no
standard of thorough and complete, even at the jail, and there is proof that the
officers do have a discussion about searching clothing in the field when effecting an
arrest and that they are directed to consider other factors in their searches.
197. Our further submission is that in the presence of proof on the balance of
probabilities that the officer was operating under the belief that he had a discretion to
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exercise and properly exercised it, he has a lawful excuse, which the statute allows as
a defense.
Conclusion
198. This case is not just about a five day suspension which gets deducted from
holiday pay accumulated. A decision that Cst Ince and his partner did their best and
acted in good faith and cared for Mr. Vigar and simply erred and therefore are not
guilty of neglect of duty, is the correct outcome.
199. But it alone will not be sufficient do justice to Victoria Police officers or other
police officers throughout the province, nor to the next person to die needlessly.
200. Officers accused have a right to an unbiased hearing and if they raise legitimate
defences which call into question the training, supervision and practices of their
superiors, they have a right to an outside DA. The light of independent enquiry must
be shone on such investigations. Officers needing proper training, resources and
procedures to prevent needless deaths in cells ought not be scapegoated for
predictable systemic repeated failures to implement recommendations made over a
decade ago in the Neilsen inquiry.
201. One cannot imagine the frustration of the complainant who has also filed a
complaint against the Chief for this death, having the Chief control the investigation
and the findings on these four investigations. No systemic errors will come to light
and Mr. Vigar's death and this struggle will have been in vain.
202. This death resulted from surprising and unexpected behaviour by Mr. Vigar in
consuming quickly a fatal dose of alcohol. But this is an opportunity, by the right
additional alternative rulings to ensure fairness for officers for years to come and to
save lives. Those alternative findings of reasonable apprehension of bias and conflict
of interest may be on procedural matters, but they do matter.
203. Those additional rulings sought, such as those requested in the petition and still
requested, but not extensively reargued here, will indirectly give voice to concerns of
those officers on the beat and will save lives. We ask this reviewer to consider that,
in considering the extent to which he makes alternative determinations. Technically
it is the correct thing to do because, for reasons stated in Cardinal v. Director of Kent
Institution [1988] 2 S.C.R. 643 at 661, no factual decision should be based on the
facts elicited in an unfair hearing. In this case, if the case was not made out, despite
the unfairness, that could be beneficially mentioned, especially to protect against
further review, but ifthe hearing was rendered unfair, so any adverse finding cannot
stand, that should be the principal finding. The systemic failures to implement the
Neilsen recommendations, if mentioned, may save lives and give guidance to forces
throughout the Province for years to come.
All

OfW~Ubmit~.

David S. Mulroney
Counsel for Cst Jason Ince
Dated November 28,2011
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