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IN THE MATTER OF THE POLICE ACT, R.S.B.C. 1996, c. 367

AND

IN THE MATTER OF A DISCIPLINE PROCEEDING CONCERING AN ALLEGATION OF
MISCONDUCT AGAINST

OF THE VANCOUVER POLICE DEPARTMENT

REASONS FOR DECISION: DISCIPLINE PROCEEDING

TO: (the “Member”)
do Vancouver Police Department
Professional Standards Section

AND TO: , Counsel for the Member (“Counsel”)

ANDTO: Mr.S. Lowe
Police Complaint Commissioner (the “Commissioner”)

I Discipline proceeding — the allegation of misconduct relating to the Member

(1) This is a Discipline Proceeding pursuant to sections 123 to 125 of the Police Act relating
to a complaint of misconduct concerning the Member.

(2) The process giving rise to these proceedings was initiated by the Commissioner on April
2, 2013. This complaint arose in connection with an incident alleged to have taken place
in Vancouver on involving (the
“Complainant”), the Member and others.
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(3) The allegation of misconduct raised by the Commissioner was as follows:

That on , the Member, committedAbuse ofAuthority pursuant to
section 77(3) (a) (ii) (A) of the Police Act by using unnecessary force on (the
Complainant)

(4) The specific details of the use of unnecessary force relate to the actions of the Member
in attempting to handcuff the Complainant during a traffic stop and, in particular, a
punch to the Complainant’s head during that process.

II History of Proceedings

(5) An explanation for the delay in proceeding with this matter under the provisions of the
Police Act was outlined in my earlier decision pursuant to section 117 of the Police Act.
However, to ensure proper context for this decision, a restatement and updating of the
history relevant to this case is required.

(6) On April 2, 2013 the Commissioner appointed the West Vancouver Police Department to
investigate the allegation of misconduct concerning the Member pursuant to sections
93(1)(a) and 93f1)(b) of the Police Act. A report was due by September 28, 2013.

(7) On August 15, 2013, the Commissioner ordered a suspension of Police Act proceedings
involving the Member in accordance with section 179(4) of the Police Act. The
suspension was ordered to facilitate a criminal investigation of the incident in question
and the role of the Member in connection with the same.

(8) On , a summons was issued to the Member alleging the offence of
assault against the Complainant on

(9) A trial of the criminal matter commenced . That led to a conviction of the
Member for the offence of assault contrary to section 266 of the Criminal Code on

(10) As a result of the conclusion of the criminal trial, the Police Act investigation was briefly
reactivated November 19, 2015 including the appointment of New Westminster Police
Department as external Discipline Authority with respect to
the complaint involving the Member. This appointment was made in accordance with
section 135(1) of the Police Act.

(11) On December 21, 2015, the Commissioner again ordered a suspension of Police Act
proceedings because the Member had filed an appeal of his criminal conviction.
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(12) The appeal of the Member’s conviction concluded with a decision by the
Honourable Associate Chief Justice Cullen of the Supreme Court of British Columbia to
order a new trial. However, the Crown elected not to proceed with any further trial of
the matters in issue and as such, the criminal proceedings concluded in

(13) On December 9, 2016, the Commissioner lifted the order suspending Police Act
proceedings involving the Member and Complainant. This was followed by a further
order on December 20, 2016 extending the time for completion of the relevant
investigation to February 24, 2017.

(14) On February 23, 2017 a “Final Investigation Report” was delivered by
of the West Vancouver Police Department. The report identified the following

allegation of misconduct in connection with the Member’s interaction with the
Complainant:

That on the Member, committed Abuse ofAuthority pursuant to
section 77(3)(a)(ii)(A) of the Police Act by using unnecessaryforce on the
Complainant.

(15) On March 2, 2017,W , as the external Discipline Authority, issued his first
decision pursuant to section 112 of the Police Act.

(16) On March 16, 2017, Counsel for the Member filed a request for further investigation of
the allegations pursuant to section 114 of the Police Act. The request was approved by

was directed to receive additional materials as directed by
— and prepare a “Supplemental Investigation Report”.

(17) This Supplemental Investigation Report was prepared and submitted by
on April 11, 2017. The report augmented the original investigation by including

and considering testimony in the criminal proceedings relating to the Member, detailed
submissions from both Crown and Counsel for the Member, and a comprehensive use of
force expert report completed by

(18) On April 13, 2017, , acting as external Discipline Authority, issued a further
decision pursuant to section 116 of the Police Act taking into consideration the
Supplemental Investigation Report of . In the final result,
determined that the allegation of Abuse of Authority against the Member in relation to
the Complainant did not appear to be substantiated.

(19) On May 15, 2017, the Police Complaint Commissioner referenced the April 13, 2017
decision of and ordered this further review of the allegation of misconduct
against the Member pursuant to section 117(1) of the Police Act. I was appointed as the
reviewing retired judge in connection with the section 117 process.
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(20) On June 7, 2017 my decision concerning the section 117(1) review was released. At
paragraphs 75 and 76 of the decision I found as follows:

75. Pursuant to my authority under section 117(9) of the Police Act, lam
satisfied that on review of the Record, the conduct of the Member appears to
constitute misconduct.

76. The specific misconduct in issue relates to the use of unnecessaryforce by the
Member against the Complainant contrary to section 77(3)(a) (ii) (A) of the Police
Act in Vancouver, B.C.

(21) As part of the section 117 decision, a pre-hearing conference was offered to the
Member, however, that offer was not accepted.

(22) A Form 2, Notice of Discipline Proceeding, was delivered to the relevant parties June 27,
2017 setting the commencement of the Discipline Proceeding to July 28, 2017. I then
assumed the responsibilities of Discipline Authority in accordance with section 117 (9) of
the Police Act.

(23) At the July 28, 2017 hearing, Counsel sought an adjournment to obtain additional
material concerning an application.

(24) On August 15, 2017 Counsel delivered materials requesting that I recuse myself in the
Discipline Proceedings. Several further adjournments were sought and approved to
accommodate Counsel’s interest in providing additional factual context and legal
argument on the recusal application.

(25) The Member’s recusal application was amended, finalized and ultimately heard
November 27, 2017.

(26) A decision was released on November 29, 2017 denying the amended recusal
application and establishing a further hearing date of December 20, 2017. On that date
one further adjournment was granted to January 19, 2018 being the date set to consider
evidence and submissions with respect to this Discipline Proceeding.

(27) Further adjournments to seek supplementary submissions were made to January 26,
2018, February 5, 2018 and finally February 13, 2018 when the evidentiary proceedings
concluded.
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Ill Misconduct and the Police Act

(28) Section 77 of the Police Act sets out the definition of “misconduct” relevant to the
allegations concerning the Member. Specifically, subsection 77 of the Police Act provides,
in part, as follows:

77(1) In this Part, “misconduct” means

(a) conduct that constitutes a public trust offence described in subsection
(2), or

(b) conduct that constitutes

(i) an offence under section 86 [offence to harass, coerce or
intimidate anyone questioning or reporting police conduct or
making complaint] or 106 [offence to hinder, delay, obstruct or
interfere with investigating officer], or

(ii) a disciplinary breach of public trust described in subsection (3)
of this section.

(3) Subject to subsection (4), any of the conduct described in the following
paragraphs constitutes a disciplinary breach of public trust, when committed by a
member:

(a) “abuse of authority”, which is oppressive conduct towards a member
of the public including, without limitation,

(ii) in the performance, or purported performance, of duties,
intentionally or recklessly

(A) using unnecessary force on any person.

(29) An important overall limitation to the definitions of misconduct in section 77 of the
Police Act is found is subsection 77(4) as follows:

77(4) It is not a disciplinary breach of public trust for a member to engage in
conduct that is necessary in the proper performance of authorized police work.

(30) It is an allegation of misconduct arising under subsection 77(3)(a)(ii)(A) of the Police Act
concerning the Member’s interaction with the Complainant that is relevant to this
Discipline Proceeding.

(31) These proceedings are not an adjudication of claims or defences raised in other matters
or an appeal of other decisions under the Police Act. Rather, this decision reflects an
examination of all of the evidence submitted in these proceedings related to the
allegation of misconduct defined by subsection 77(3)(a)(ii)(A) of the Police Act as
qualified by subsection 77(4).
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(32) The standard of proof with respect to the allegations of misconduct is evidence on a
balance of probabilities.

IV Records submitted for review

(33) The following records were entered as exhibits in this proceeding:

(a) Final Investigation Report of dated February 24,
2017 with related procedural documents.

(b) Vancouver Police Department General Occurrence Report and
attachments.

(c) West Vancouver Police Department Report to Crown Counsel.
(d) Court Transcripts and Decisions related to the Member, Vancouver Provincial

Court Registry
(e) Supplemental Final Investigation Report of dated April 11,

2017.
(1) Use of Force Report of dated March 16, 2014.
(g) Submissions delivered by Crown and Counsel for the Member’s criminal trial

in relation to R. v. (the Member), supra.
(h) Video extracts relating to the alleged incident.
(i) Training Records relating to the Member.

(34) The sole witness testifying in these proceedings was , the investigating
officer in connection with this matter.

(35) These materials, and the testimony of collectively, comprise the
record with respect to these proceedings (the “Record”).

(36) The Member elected not to testify in these proceedings and relied on evidence
detailed in the Record. However, the Member did offer to answer any questions I might
have as Discipline Authority.

(37) I did take the opportunity to direct questions arising from my review of the Record to
Counsel for the Member. As such, I find that section 124(9), the potential to draw an
adverse inference from a failure to testify on the part of the officer concerned, is not
relevant to these proceedings. I have not drawn any inference from the Member’s
decision not to testify in this Discipline Proceeding.



7

V The Video of the incident

(38) Before considering the evidence in detail, it is appropriate to describe the content of a
key video of the incident in question contained in the Record.

(39) On the night of the incident involving the Complainant, the Member and
a friend of the Complainant, was present and video-recorded one

perspective of the interaction between the parties (the “Video”). The Video begins just
before the Complainant was handcuffed and ends after police involvement had
substantially ended.

(40) The Video is an important part of the Record detailing part of the interaction between
the Complainant and the two officers present, and it provides an objective perspective
into some of the matters in issue. I am aware, however, that the Video itself has
limitations. Specifically, the Video only captures the view of a person standing to the
front of the Complainant, and does not provide a 360- degree perspective of all
interactions. Furthermore, the Video captures only a portion of the overall interactions
between the Member and the Complainant.

(41) Notwithstanding those limitations, the Video is a critically important part of the Record
serving as cogent, objective and reliable evidence of much of what took place that is in
issue. As such, it provides the opportunity to compare witness testimony with a reliable,
objective record of the interactions between the parties for the period in question.

VI Position of Counsel for the Member

(42) The position of Counsel for the Member was set out in considerable detail in
submissions incorporated into the Record during the criminal proceedings. Those
submissions were augmented by further detailed submissions on the expert reports and
testimony at the commencement of the evidentiary portion of this Discipline Proceeding
hearing. As well, Counsel was asked to clarify the Member’s position on certain matters
of fact and law and has provided additional submissions on those matters.

(43) With respect to the facts surrounding the allegation of misconduct, Counsel for the
Member’s submission can be summarized as follows:

(a) The facts do not establish misconduct. All force used by the Member was
both necessary and reasonable;

(b) On the date in question, the Member was on duty in plain clothes operating
an unmarked police car. On that date was tall weighing approximately
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(c) Specifically, the Complainant was observed late in the evening of
to be riding through a red light on a bike with no lights and without a

helmet in downtown Vancouver. The Member and decided to
stop the Complainant to further investigate matters. The Member activated
the emergency lights and pulled over to the curb;

(d) At this point the Member’s intention in making the traffic stop was simply to
give the Complainant a violation ticket and allow to go on way;

fe) On being stopped, the Complainant denied having gone through the red
light;

(1) The Complainant became verbally belligerent saying things like “You’re
wasting my time”, uYou should go to Tim Horton’s”, “This isfucking bulishit”,
“You should be catching teal criminals”, ‘There are drug dealers you should
be dealing with”, “someone’s being raped tight now” and other similar
comments;

(g) incidental to a traffic stop, the Complainant was asked if had any
identification, and responded in the negative, repeating more negative
comments. In fact, a subsequent search of the Complainant revealed
identification in a jacket pocket;

(h) The tone and demeanor of the Complainant was uncooperative, aggressive
and confrontational from the outset. This included swearing and derogatory
comments made to the officers;

(i) As the Member exited the police car, partner, remained
inside;

(j) The Member asked a few times for the Complainant to identify , but
the Complainant refused, continuing negative diatribe;

(k) The Member advised the Complainant that* was obliged by law to gives
name and address. Identification information was then provided by the
Complainant which was transferred to to complete a search on
the police car computer terminal;

(I) The Member had concerns for safety standing curbside and as such asked
the Complainant to move onto the sidewalk. Although the Complainant did
so, the Member made further requests for to move further back to allow
the Member to step up to the sidewalk, but the Complainant did not move
further;

(m)The Member was not initially bothered by the Complainant’s language but
noted that was becoming more agitated, raising safety concerns for the
Member;

(n) While the Member was engaging with the Complainant, arrived
on scene, evidently a friend of the Complainant. was not known
to the officers;

(o) It appeared to the Member that the Complainant was becoming more
agitated, emotional and emboldened, in part, due to the arrival of
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(p) The Complainant was also staring at the Member and in the view of the
Member, becoming more aggressive and angrier. This caused the Member to
be concerned that the situation might be getting out of hand, so I made a
decision to handcuff the Complainant to calm things down allow the Member
to finish writing the ticket safely;

(q) The decision to arrest and handcuff the Complainant was authorized once
the Member observed the Complainant committing several offences: R. v.
Moore, [1979] 1. S.C.R. 195;

fr) was then seen to begin video recording the incident with a cell
phone. The Member believed was within “reaction gap” and
presented an additional risk to the officers;

(s) exited the police car to assist with the handcuffing of the
Complainant;

(t) Before beginning the handcuffing, the Member explained that to the
Complainant that would be in handcuffs for a short while. The
Complainant objected and said “No” or “no you’re not going to do that” and
began to pull away;

(u) Both officers who were then behind the Complainant felt resisting
having the handcuffs applied;

(v) told the Complainant to stop resisting;
(w)The Member was successful in attaching one of the handcuffs on left

wrist;
(x) While attempting to attach the right cuff, both officers could feel the

Complainant tense up, pulling arms away from them;
(y) The Complainant was resisting with one handcuff attached to left wrist,

the right was unattached;
(z) The Member was holding on to the loose handcuff, but believed if lost

control of that cuff due to the Complainant’s resistance, it would create a
serious safety risk and could result in a significant injury;

faa) Further, the Member believed that the specific location of the incident on
the curb of a busy street could have posed further risk of injury in the event
of a struggle. was also concerned about the presence of and
unknown risks might pose as a friend of the Complainant;

(bb)The Member believed that had to take the Complainant into immediate
custody by way of a quick and decisive maneuver;

(cc)The Member believed that the position of the police car, the curb, the bike
and adjacent lamp standard, made it impractical to take the Complainant to
ground to complete the handcuffing process; and

fdd) With left hand, weaker hand, the Member punched the Complainant
in the left side of the face regaining control and ultimately applying the
second handcuff.
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(44) Counsel for the Member submits police officers do not have to be perfect in the
application of force, they must only be reasonable: R. v. Nasogaluak, 2010 5CC 6;
Anderson v. Smith, 2000 BCSC 1194.

(45) Counsel further submits that reasonableness in the use of force is demonstrated in and
supported by the National Use of Force Framework.

(46) In considering the application of the National Use of Force Framework to the Member’s
position on the facts, the submission is that the Member’s use of force was reasonable
based on training, experience and the framework.

(47) In support of this position, Counsel for the Member relies on evidence of both use of
force experts from the criminal proceedings, and

(48) Counsel for the Member submits that the Member had the power to detain the
Complainant as a person found committing offences under the Motor Vehicle Act. The
purpose of the detention was to allow the Member to confirm the Complainant’s name
and address so the officer could complete and issue a ticket.

(49) Counsel for the Member further submits that having lawfully detained the Complainant,
the Member had the common law power to take reasonable steps to ensure the safety
of both officers, and the detainee.

(50) It is specifically submitted that such reasonable steps included briefly placing the
detainee in handcuffs for officer safety.

(51) Once the handcuffing process began, Counsel for the Member submits that the risk to
the officers was elevated. An incomplete handcuffing process and resistance to the
application of the handcuffs, described in submissions from Counsel for the Member,
justified the use of force by the Member through the use of a sharp punch to the face.
The purpose of the punch, it is submitted, was to regain control and preserve officer
safety.

(52) In the final result, Counsel for the Member submits that misconduct has not been
proven against the Member.
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VII Review of the Record— Evidence not in dispute

(53) The Record does not suggest any dispute with respect to the following facts, namely
that:

(a) At all material times the Member served as a patrol officer with the Vancouver
Police Department. has done so for approximately nine years. Prior to that,
the Member served for two years with the

(b) The Member is approximately tall weighing approximately . The
Complainant’s height was estimated to be approximately At all material
times the Member was taller and larger than the Complainant;

(c) The Member received training in the National Use of Force Framework as part
of Justice Institute training in . The specific details of that training have
not been provided either in the Record or supplemental submissions;

(d) On at approximately , the Member and partner,
were operating an unmarked police vehicle in Vancouver as plain

clothes officers. The Member was driving the vehicle proceeding southbound
on

fe) The Member first noticed the Complainant operating a bicycle when the
Complainant ran a red light at the intersection of and
The Complainant was not wearing a helmet and the bike in question had no
operating lights;

(f) The Member followed the bicycle south along coming to a stop at the
intersection where the Member activated the police vehicle’s

emergency lights;
(g) Through the passenger side window, directed the Complainant to

pull over. identified11 as a Vancouver Police Officer;
(h) advised the Complainant of the reason for the stop. Specifically,

the Complainant was advised that had been observed by the officers to run
the red light at the intersection;

(i) The Complainant’s response was to argue that there was no reason for a stop
and to deny that had in fact run an earlier red light;

(j) Concurrent with this exchange, the Member exited the police vehicle once
parked and moved to the curbside of the road where the Complainant had
stopped with bicycle, remained in the police car passenger
seat, window open;

(k) The Member reiterated the reason for the stop and confirmed that the
Complainant would receive a Motor Vehicle Act ticket. The Member also
explained that the Complainant was operating bike without a light after
dark and not wearing a helmet; and

(I) The Complainant continued to question the grounds for the traffic stop and
possible ticket. also asked whether or not the police officers present might
have something better to do than deal with a traffic stop suggesting at some
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point that perhaps the officers should be at a coffee shop or investigating
more serious crimes.

(54) Beyond this stage most of the facts are in dispute.

VIII Credibility assessments with respect to evidence in dispute

(55) In reviewing the facts in dispute, it is evident that there are clear differences in the
unfolding events as described by the various participants. The evidentiary issues arise
with respect to four key areas:

(a) The physical acts and movements of the parties subsequent to the stop of
the Complainant;

(b) The demeanor of the Complainant throughout the incident;
(c) The Member’s subjective beliefs throughout the incident; and
(U) The standards for the use of force on the facts of this case.

(56) In order to make findings of fact on the next stages of the interaction between the
Member and the Complainant, I have considered the evidence of all parties with respect
these developments as set out in the Record. I have specifically considered the conflicts
arising from the various reports, materials, statements and testimony.

(57) I am aware, of course, that my ability to assess the credibility of the various witnesses is
limited to a review of the Record. I have not had the ability to personally observe or,
indeed, raise questions of any of the witnesses, other than the limited testimony of
investigating Officer,

(58) With those limitations taken into consideration, I have reviewed the evidence provided
in the Record. I have no credibility concerns with respect to the evidence of

As noted below, I also find that I have identified no material credibility issues
with respect to the evidence of

(59) However, I have identified a number of significant credibility concerns relating to the
evidence of the Complainant, the Member and set out in the various
components of the Record. My concerns touch on the ability of each of those parties to
objectively and fully observe what was taking place on the evening in question; their
ability to fully recollect the details of those events; and their respective ability to report
accurately, and completely, on the interaction between the parties.

(60)1 will begin by considering in some detail the credibility of
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A —Credibility

(61) In considering the evidence that is in dispute, I do not have any material credibility
concerns with respect to the evidence of . Let me explain:

(a) Although a friend of the Complainant, was careful and detailed in
evidence, objectively describing events as encountered them;

(b) had a demonstrated ability to independently observe, recollect and
report on events on the evening in question;

(c) also had no difficulty in maintaining objectivity. For example,
was forthright in acknowledging that during the argument ensuring between the
Member and the Complainant, friend, the Complainant, had a slightly elevated
tone while the Member did not;

(U) also confirmed the disrespectful content of the argument arising from
the Complainant; and

(e) It is particularly significant that in the criminal trial of the Member,
was not cross examined on evidence.

(62) Overall, I find that was an important and objective credible witness to the
events in question, quite apart from the Video record that created. I accept
evidence without reservation as credible, trustworthy and reliable.

B The Complainant — Credibility

(63) The Complainant was forthright in acknowledging much of communications with the
officers. This included acknowledgement of the use of the exptetive “bulishit” and
suggestions that officers could better spend their time elsewhere, including investigating
more serious criminal matters and visiting coffee shops. denied, however, being angry
or speaking in a raised tone immediately after stop which appears, to some degree,
to be inconsistent with observations.

(64) However, the Complainant did acknowledge gaps in recollection of some specifics,
and use of unflattering language in dealing with the Member and

(65) The Complainant’s evidence was replete with acknowledgements that “could not
recall” specific details.

(66) The Complainant was also casual with detail or, at best, equivocal with material facts.
For example, initially denied having any identification on person when asked, but
later was found to have a BC ID card in wallet after being searched incidental to
arrest. The explanation proffered that did not recall if had wallet with does
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not have the ring of truth. also categorically denied to officers running the red light at
the intersection which again does not have the ring of truth.

(67) I find that the Complainant’s evidence was characterized by apparent gaps in
recollection and some degree of minimization or equivocation as to reaction on being
stopped by police. These features here have an impact on both the reliability and
credibility of the Complainant’s evidence.

C —Credibility

(68) had a limited ability to fully observe and report on interactions with the
Member. It was limited because remained in the police car roadside and was
focused on the process of querying the Complainant’s name on the computer as
discussions continued with the Member. This raises an issue as to the value of

evidence in describing the Complainant’s demeanor and actions immediately
after the stop. I find that ability to fully observe the interactions was limited until
left the police car.

(69) After leaving the police car, I find that description of the degree of
hostility exhibited by the Complainant was inconsistent with both
evidence and the Video. appears to have exaggerated the belligerence, and
hence risk, posed by the Complainant as confirmed by and the Video.

(70) The inconsistency in evidence is evident from comparison of initial
occurrence report, apparently written the night of the incident in question, with
subsequent court testimony. That report, referenced in testimony in the
criminal proceedings, characterizes the Complainant’s behaviour as “swearing with
disapprovement”.

(71) In later testimony in those proceedings, that description elevated the Complainant’s
behaviour to confrontational and agitated, yet those terms are not referenced in the
officer’s initial report. That report also apparently completely omitted any reference to

punch to the Complainant’s head, clearly the most significant development
in the events of that evening.

(72) On another issue, testified to the ID of the Complainant ultimately being
located in rear pocket. In fact, the Video confirms that the ID was removed from the
Complainant’s front jacket pocket.

(73) Cumulatively, these are examples of lack of accuracy and completeness in
reporting the facts.
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(74) evidence, which I find beats the hallmarks of minimization and
equivocation, significantly affects the reliability of evidence.

(75) Finally, with respect to credibility, evidence is replete with the response “7
don’t recall” when pressed for details. These extensive omissions raise serious questions
as to selective ability to recall key evidence and the role of the various
parties with respect to the matters in issue.

(76) Considering all of the foregoing, I find that reliability and objectivity were
compromised. I have, as such, noted concerns about both reliability and credibility as
a witness.

D The Member — Credibility

(77) The Member’s description of events after the traffic stop depicted the Complainant as
immediately aggressive, argumentative and increasingly hostile. This included intense
staring by the Complainant interpreted by the Member as hostile and confirmation of an
increasing risk to the officers.

(78) Furthermore, prior to the punch, the Member took the position on direct examination
at the criminal trial that it was view that in all of the circumstances, the Complainant
was at this stage non-compliant.

(79) However, such characterizations are inconsistent with the Member’s acknowledgement
on cross examination that prior to the punch, the Complainant had in fact ultimately
complied with what had been requested to do, with the exception of the request to
move further up the sidewalk.

(80) Subsequent to the arrival of and the commencement of the Video, both
the evidence of and the Video recording confirm that the Member’s
description of an increasingly hostile and aggressive Complainant exaggerates the true
state of affairs.

($1) Specifically, the Member testified to an aggressive and hostile demeanor exhibited by
the Complainant. However, there is no dispute that the Complainant had:

(a) Stopped bike as requested;
(b) Responded to requests for identification from and the Member;
(c) Provided name and address once it was explained it was required by law;
(d) Moved bike to the sidewalk consistent with a request from the Member,

although did not move further in response to subsequent requests made by
the Member;
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(e) Turned, as directed, to accommodate the placement of handcuffs by the
Member, a clearly submissive act,

(f) Not raised a fist, flailed about, threatened or physically challenged the Member,
either before, or after, the punch during the handcuffing process; and

(g) Broken off any prolonged staring at the Member as focus moved from the
Member to and back.

(82) In general, the Complainant was compliant with all but one request of the officers, that
being the request to move back further onto the sidewalk to allow the Member to step
up from the curb.

(83) Taken together, such actions are inconsistent with the level of hostility and increasing
safety risk described by the Member and gives rise to a question as to the objectiveness
of this officer in reporting on the actions of the Complainant.

(84) The Video does not show the Complainant as an aggressive or angry person when the
officers are attempting to apply handcuffs. Furthermore, , was never called
upon by the member for assistance before announcing intention to handcuff the
Complainant, which may provide some insight into the actual risks faced by the Member.

(85) In fact, I find that the Complainant was subdued and relatively calm throughout the
Video until arm was twisted and received the punch by the Member. In that sense,
any argument or abuse emanating from the Complainant towards the Member had
substantially abated as the handcuffs were applied and the punch delivered.

(86) Even after the Member’s punch, there was no retaliation by the Complainant, simply
followed the directions of the Member and went to ground. These facts again raise a
concern as to the Member’s objectivity in describing the risk believed was facing
from the Complainant.

(87) The objective evidence and testimony simply do not support the
aggressive demeanor or increasing risk associated with the Complainant described by the
Member. The Member’s exaggeration of the Complainant’s hostility and risks associated
with those interactions raises concerns as the reliability of evidence.

(88) In terms of the movements of the Complainant, on cross examination the Member was
asked to agree with the proposition that the Complainant did not pull away with any
great force. The Member disagreed with that proposition. The Member’s position in that
regard is at odds with the Video record which shows minor movements and force
associated with the Complainant’s left arm. Again, I find that the Member has
exaggerated the actions of the Complainant. There is no question that the Complainant
moved arm twice, however, the moves were not as described by the Member.
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($9) A further material exaggeration arises from the Member’s description of own
stability immediately before punching the Complainant. The Member was steadfast in
maintaining that had very poor balance just prior to the punch as a result of the
pulling actions of the Complainant. However, on cross examination the Member
acknowledged with respect to that particular aspect of the incident, that:

(a) At all times retained a firm two-handed grip on the Complainant’s
right arm;

(b) The Member retained a firm grip with right hand on the left handcuff which
had been applied to the Complainant’s hand;

(c) The Member’s left hand was removed from covering the left handcuff and
redirected to the punch;

(d) Any balance issues were not so severe that they prevented the Member from
delivering a quick punch with left hand to the Complainant’s head with
considerable force;

(e) Finally, any balance issues did not cause the Member to fall over, nor to fall to
one side.

(90) With respect the balance issues, the Member’s testimony is also inconsistent with the
objective Video record. There is simply no evidence of any imbalance on the Member’s
part at any stage in the interaction with the Complainant. The steadfast assertion by the
Member that a significant balance issue had any bearing on actions raises further
concerns as to reliability of the officer’s evidence as it exaggerates the actual state of
affairs.

(91) In the criminal proceedings, the Member testified that immediately before the punch to
the Complainant, tried to pull the Complainant’s arm back, but “that wasn’t working.
So, I decided to hit with a stunning blow, a punch, with the intent to distract or stun

enough that I could complete the handcuffing manoeuvre”.

(92) However, the Video shows that the Member’s assertion was not accurate. At the time
the Member was leaning back to deliver a punch, the Complainant’s left hand had, in
fact, been pulled back down behind back by the Member. Clearly, the actions of the
Complainant and the Member’s responses cannot be considered in isolation as the
situation was dynamic and evolving. However, the Member was, I find, inaccurate in
description of the circumstances leading to believe that a punch was required.

(93) Hence, considering the totality of the foregoing, I find that there are material concerns
as to the Member’s overall credibility and the evidence has provided in the various
evidentiary forums set out in the Record. I do not reject the Member’s evidence, rather I
note that there are credibility issues arising from explanation of the interactions with
the Complainant.
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IX Findingsof fact on evidencein dispute

A Actionsof the parties

(94) Having consideredthe Recordandthe credibility of the partiesnotedtherein, I find with
respectto the evidencein disputeconcerningthe actionsof the partiesthat:

(a) Immediatelyafterthe roadsidestop, , seatedin a police car,
askedthe Complainantif hadany identification.The Complainantreplied
that did not haveany identificationavailable;

(b) Concurrentwith this exchange,the Memberexitedthe police vehicleand
movedto the sideof the roadwherethe Complainanthadstoppedwith
bicycle. At this point, the Memberwasstandingcurbsidebesidethe
passengerdoor of the police car.;

(c) The Memberreiteratedto the Complainantthe reasonsfor the traffic stop
explainingthathad run a red light, wasoperating bike without a light
afterdark andwas not wearinga helmet.The Memberconfirmedthatthe
Complainantwould receivea Motor VehicleAct ticket as a resultof
actions;

(d) The Complainantwasaskedfor nameandaddressin orderto complete
the ticking process;

(e) Initially, the Complainantrefusedto identify , however,the Member
explainedsuch informationwas requiredby law. Receivingthat information,
the Complainantcompliedwith the Member’srequest;

(1) ,still seatedin the police car, took that informationand begana
searchof police recordson thevehiclecomputerto locateany records
relevantto the Complainant;

(g) Throughoutthis poststop interaction,the Complainantchallengedthe basis
for the officer’s actionsandany ticket that might issue. did so by calling
thejustification for the stop“fucking bulishit” andsuggestingthatthe
officers shouldbe spendingtheir time on higherpriority criminal mattersor
attendinglocal coffeeshops;

(h) The Membernext requestedthatthe Complainantmoveto the sidewalkwith
bike out of the roadway.I find thatthe Complainantcompliedwith this

requestwith somedegreeof reluctance,ultimately stoppingadjacentto
roadsidelamp post. In the result,the Memberremainedcurbsideadjacentto
the police car;

(i) However,the Complainantdid not movefar enoughonto the sidewalkto
easilyallow the Memberto join off the roadway;

(j) The Memberthereforeagainrequestedthat the Complainantmoveeven
furtheronto the sidewalk.However,the Complainantdid not accedeto
thoserequests;


