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Pursuant to section 117(1) of the Police Act, having reviewed the allegations and the alleged 
conduct in its entirety, I consider that there is a reasonable basis to believe that the decision of 
the Discipline Authority is incorrect with respect to the unsubstantiated allegation of 
misconduct against Sergeant   

I do not consider that the decision of the Discipline Authority is incorrect with respect to the 
conduct of Constable   

Background 

The complaint concerns an incident with members of the VicPD on April 16, 2022, during which 
the Complainant was arrested for a state of public intoxication. After being arrested, the 
complainant was transported to VicPD cells where he was held for a period of more than three 
hours until his release.  

The Complainant alleged that, during his time in custody, he asked multiple times to exercise 
his Charter right to consult with counsel. This request was denied and he was not permitted to 
exercise his right to counsel.  

Discipline Authority’s Decision 

The Discipline Authority found that the arrest occurred as a result of the Complainant being 
intoxicated by alcohol and, despite being asked to leave the scene, repeatedly interfering with 
Constable  as he attempted to aid and assess another intoxicated individual. The 
Discipline Authority found that the member was justified in arresting the Complainant for state 
of intoxication in a public place under the Liquor Control and Licensing Act and, based upon a 
review of the circumstances, the Discipline Authority found that it did not appear that the arrest 
was oppressive, intentionally unjustified, or reckless. 

The Discipline Authority advised that, once brought to cells, the Complainant was observed to 
exhibit indicia of intoxication, was argumentative and belligerent with jail staff, and was 
becoming aggressive. The Discipline Authority analyzed the decision to suspend the 
Complainant’s access to counsel by reference to caselaw and VicPD policy, which permits the 
right to counsel to be suspended if the prisoner is violent or if there is a reasonable concern for 
safety. Based on the entirety of the information provided, the Discipline Authority found that it 
appeared that Sergeant  was justified in suspending the Complainant’s access to counsel 
based on the belief that there was a safety concern.  

Request for Appointment of a Retired Judge 

On January 2, 2023, I received a request from the Complainant that I appoint a retired judge to 
review the FIR pursuant to section 117 of the Act and make his or her own decision in the 
matter. Section 117 gives me authority to make such an appointment if I consider that there is a 
reasonable basis to believe the Discipline Authority’s decision is incorrect. A number of reasons 
were offered in support of their request that can be summarized as follows: 
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