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And to: Brian Smith (Counsel to the Commissioner)
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Review hearing date ; October 18, 2024

Executive Summary

Mr. Gill has admitted that he provided a reporter copies of documents from a
private Police Act discipline process, that the material provided was confidential
and that its release amounts to neglect of duty under s. 77 (3) (m) (ii) of the Police
Act.

This Review has concluded that the Discipline process, the subject of this Review,
was incorrect in that Apparent Bias existed in the appointment of the Discipline
Authority.

The Review has also concluded that the discipline or corrective measure of
reduction in rank from Sgt. to First Class constable was incorrect. A written
reprimand is the appropriate discipline measure based on the unusual facts in this
Review.



Reasons for Decision:
I. Overview and History of Proceedings:

1. Proceedings under the Police Act commenced on March 7, 2023,
when Inspector Brown ("Insp. Brown") of the VicPD ("VicPD")
submitted a Request for An Ordered Investigation to the Police
Complaint Commissioner. In his request, Insp. Brown indicated that on
February 17, 2023 the VicPD received an email from a Capital Daily
newspaper reporter, Mr. Lo, attaching a copy of a Final Investigative
Report involving members of the VicPD in an incident that resulted in
a Police Act investigation [OPCC file 2018-15338]. This file was
externally assigned to the Delta City Police for investigation.

2. The February 17, 2023 email from Mr. Lo also addressed the issue of
notetaking and asked if the VicPD had instituted changes to its
notetaking policy. Mr. Lo had authored an article published in the
Capital Daily entitled "Recovered police notebook raises questions
about VicPD policy". In the article, Mr. Lo reported that the VicPD had
recently revealed that an officer's lost notebook may have played a
part in an alleged crime. Mr. Lo went on to write that the Final
Investigative Report from OPCC file 2018-15338 (2019 FIR")
suggested four note-keeping practices be added to VicPD's notebook
policy and attached the 2019 FIR in support of his inquiry as to
whether the suggested additions had occurred.

3. In his request for an ordered investigation, Insp. Brown submitted that
the 2019 FIR was a confidential document and its disclosure to the
media (disclosure of a Police Act document) could amount to the
offence of Discreditable Conduct pursuant to section 77(3)(h) of the
Police Act as the disclosed 2019 FIR contained serious allegations,
some of which were not substantiated by the Discipline Authority. The
document Insp. Brown sent to the OPCC requesting an Ordered
Investigation is not in the record.



4. On March 22, 2023 the Police Complaints Commissioner issued an
Order for Investigation citing "unknown members" and expressed the
opinion that the conduct alleged against the "unknown" members in
releasing confidential information, if substantiated, would constitute
misconduct. The VicPD's Sgt. Leblanc was tasked with the
investigation. Sgt. Leblanc investigated and concluded that Mr. Gill
(then Sgt. Gill) was likely the person who released the information. At
Sgt. Leblanc’s request the OPCC issued an Amended Order of
Investigation identifying Sgt. Gill. The file was assigned to the VicPD.

5. In his request for the Amended Order for Investigation, Sgt. Leblanc
also concluded that Sgt.Gill had released “Notice of Decision After a
Discipline Proceeding” from Police Act OPCC file 2018-15338 (2021
Decision") to Ms. Marlan, a colleague of Mr. Lo at Capital Daily, who
had authored an extensive article on PTSD in November 2022. The
article contained serious allegations concerning the workplace
environment at the VicPD and quoted former members of the
department, in addition to Sgt. Gill. At the time the article was
published, Sgt. Gill was still serving, but on medical leave as a result of
a workplace injury. Sgt. Gill was the only one of four Victoria City
Police officers involved in the 2018 Police Act investigation quoted in
the article. The inference was that Sgt. Gill had provided both the
2019 FIR and the 2021 Decision to Ms. Marlan when she interviewed
him for the November article, and she in turn had given the
information to her colleague Mr. Lo.

6. On October 26, 2023, pursuant to section 134 of the Police Act, VicPD
Chief Constable Manak delegated the role of Discipline Authority to
the original complainant, Insp. Brown.

7. On November 2, 2023 Mr. Gill forwarded a letter from his doctor. In
the letter the doctor stated that he had been treating Mr. Gill for PTSD
related to a workplace injury since March 2021. He wrote that he
understood that Mr. Gill was in a potential dispute with his employer



and may be required to make formal statements that could "have a
significant impact on his future prospects of employment". The doctor
added that because of Mr. Gill’s medical condition, he did not believe
it would be appropriate for Mr. Gill to provide such statements at this
time.

8. On November 6, 2023 Sgt. Gill retired from the VicPD. Once he retired
from the VicPD, Mr. Gill no longer had an expressed legal obligation
under section 101 of the Police Act to cooperate with the ongoing
investigation. Sgt. Leblanc reached out to Mr. Gill to confirm
whether or not he would participate in the investigation. Mr. Gill
initially cited medical reasons for declining to participate. In the
ensuing months he expressed other reasons, but never ultimately
participated in the initial investigation. He did not provide a statement
or answer any questions.

9. OnJanuary 8, 2024 Sgt. Leblanc submitted the Final Investigative
Report ("FIR") to Insp. Brown. There was an issue concerning whether
or not (now retired) Sgt. Gill received correspondence from Sgt.
Leblanc and consequently the first FIR was rejected by Insp. Brown in
his role as Discipline Authority. A supplemental FIR was accepted by
Insp. Brown, on February 20, 2024. Sgt. Leblanc found on a balance of
probabilities that Mr. Gill provided the 2019 FIR and 2021 Decision to
the media, and in so doing neglected his duty contrary to s 77 (3) (m)
(i) of the Police Act.

10.0n March 4, 2024 the Discipline Authority Insp. Brown determined
that the supplemental FIR appeared to substantiate the Misconduct
allegation of "Neglect of Duty". A Discipline Hearing was set for April
2,2024.

11.Mr. Gill did not participate in the Discipline Hearing. His agent filed a
60-page document containing complementary community letters and
commendations as well as reference letters. Section 130 of the Police
Act allows a Disciplinary Authority to proceed in a member’s absence,



and to draw an adverse inference based on the member’s
nonparticipation, if satisfied the member received notice of the
hearing. The Discipline Authority Insp. Brown was satisfied that Mr.
Gill advised his union agent that he would not attend the discipline
proceeding either in person or remotely. Ultimately, the Disciplinary
Authority found that the misconduct alleged was substantiated and
ordered a reduction in rank from Sgt. to First Class Constable.

12.Where a Discipline Authority proposes a reduction in rank or
dismissal, the member has the right to request either a public hearing
or a Review on the Record. The Police Complaint Commissioner
determined that a Review on the Record was appropriate and | was
appointed to preside as Adjudicator under sections 142(1)(2) of the
Police Act.

13.Section 141 (4) provides that the Adjudicator may, on a Review on the
Record where there are special circumstances, and it is necessary and
appropriate, receive evidence that is not part of either the record of
the disciplinary decision concerned or the service record of the
member or former member. Mr. Gill did not ask to file any additional
evidence.

14.Mr. Gill initially asked that the Discipline Authority’s decision be set
aside, arguing that the discipline process was biased and
discriminatory and the outcome disproportionate and punitive. Mr.
Gill chose to represent himself on this Review.

15.Mr. Gill, counsel for the OPCC and Insp. Brown all provided written
submissions. Oral submissions were received October 18, 2024.

Il. Standard of Review and Documents Reviewed

16. Section 141 (9) of the Police Act confirms that the standard to be
applied in my review of the Disciplinary Decision is correctness. That



standard was defined by the Supreme Court of Canada in Dunsmuir v.
New Brunswick, 2008 SCC 9, at para. 50 as follows:

50. As important as it is that courts have a proper
understanding of reasonableness review as a deferential
standard, it is also without question that the standard of
correctness must be maintained in respect of jurisdictional and
some other questions of law. This promotes just decisions and
avoids inconsistent and unauthorized application of law. When
applying the correctness standard, a reviewing court will not
show deference to the decision maker’s reasoning process; it
will rather undertake its own analysis of the question. The
analysis will bring the court to decide whether it agrees with
the determination of the of the decision maker; if not, the court
will substitute its own view and provide the correct answer.
From the outset, the court must ask whether the tribunal’s
decision was correct.

17.The Record before me in this Review consists of the Final Investigative
Report, the Discipline Authority’s decision made pursuant to section
125 of the Police Act and the Disciplinary Disposition Record made
pursuant to section 128(1)(b) of the Police Act. The FIR also includes
the documents Mr. Gill was found to have disclosed to the media (the
Final Investigative Report from OPCC file 2018-15338 and the
Discipline Authority’s decision in that case). The Final Investigative
Report in OPCC file 2018-15338 relates to an incident alleged to have
occurred in 2018 that resulted in allegations of misconduct involving
four members of the VicPD. An external Disciplinary Authority was
designated by the Commissioner to conduct the discipline
proceedings. The FIR authored by a member of the Delta Police
Department is extensive.

18.The Record includes articles from the Capital Daily, including an article
written by Mr. Lo approximately the same day that he sent an email to
the VicPD attaching the FIR that related to the 2018 incident. The



Record also includes a November 2022 article on PTSD written by
Daily Capital reporter Ms. Marlan.

lll. Apparent Bias

19. After reviewing the record, the written submissions and the oral
submissions from the parties, | concluded that Apparent Bias existed
when Inspector Brown was appointed the Disciplinary Authority. My
finding of Apparent Bias is contained in Schedule One attached to
these Reasons. At paragraphs 33 and 36 of those Reasons | had this to

say:

33. On October 26th, 2023 Insp. Brown was delegated the role
of Discipline Authority by his Chief Constable. On November 6,
2023 Sgt. Gill retired from the VicPD. On January 8, 2024 Sgt.
Leblanc submits the first iteration of the Final Investigative
Report to the Discipline Authority. Insp. Brown found himself in
an impossible situation when he accepted the role of Discipline
Authority. Not only was he a senior officer in the VicPD, but he
was also the senior officer who wrote to the OPCC requesting
an Ordered Investigation. In the request, he outlined
anticipated misconduct involving “unnamed members” of his
department, but it must have been obvious to him that Mr. Gill
was the prime suspect with respect to the release of the 2019
FIR. Not only was Mr. Gill one of the officers involved in the
2018 incident, he also would have been one of the four officers
who received copies of the confidential information contained
in the FIR. He was the only serving officer quoted in the
newspaper article.

36. I make no finding of actual bias on the part of Insp. Brown.
The issue before me is whether or not in the circumstances a
reasonably informed bystander could reasonably perceive bias
on the part of the adjudicator. | have concluded that a
reasonably informed bystander would perceive bias on the part



of the adjudicator in circumstances where the Adjudicator was
also the de facto complainant who initiated the Ordered
Investigation that resulted in the disciplinary proceedings
against Mr. Gill. Moreover, Mr. Gill was public in his criticism of
senior leadership in the VicPD, and that would include Insp.
Brown. Given Mr. Gill’s troubled relationship with the VicPD, it
would have been difficult indeed for that department to have
conducted a disciplinary proceeding that would ensure the
necessary procedural fairness. Tribunals that are primarily
adjudicative in their functions are expected to comply with the
standard applicable to courts. Police Act disciplinary
proceedings are primarily adjudicative in their function.

IV. Mr. Gill's Admission of Misconduct

20. Final oral submissions were made on October 18, 2024. At that time
Mr. Gill apologized for his actions leading to the release of the
confidential information. He indicated that he had exhausted every
effort within the organization to make some powerful change to what
he perceived was institutional bias and felt he had no option but to be
a whistleblower. He reiterated that the 60 pages of submissions were
a testament to his character and outstanding service over 27 years
with the VicPD.

21. After receiving my Reasons on Apparent Bias, a case conference was
held on January 9, 2025. At that time Mr. Gill reiterated his acceptance
of responsibility for releasing what he agreed was confidential
information. He apologised. He further conceded that the release of
that information constituted neglect of duty contrary to s 77 (3) (m)
(ii) of the Police Act.

In light of Mr. Gill’'s admission it is not necessary to decide which part
of the Record may be affected by the Apparent Bias finding. Mr. Gill's
release of confidential information to the media clearly constitutes
misconduct.



All parties agreed that the next step was to determine what necessary
disciplinary or corrective measures are appropriate under section 126
of the Police Act.

V. Disciplinary or Corrective Measures; Section 126 of the Police Act

22. Section 126 of the Police Act governs discipline and corrective
measures that the discipline authority must propose for an allegation
of misconduct found to be proven. It states:

(1)

After finding that the conduct of a member is misconduct and
hearing submissions, if any, from the member or her or his
agent or legal counsel, or from the complainant under section
113 [complainants right to make submissions], the discipline
authority must, subject to this section and sections 141 (10)
[review on the record] and 143 (9) [public hearing], propose to
take one or more of the following disciplinary or corrective
measures in relation to the member:

(a) dismiss the member;

(b) reduce the member's rank;

(c) suspend the member without pay for not more than 30
scheduled working days;

(d) transfer or reassign the member within the municipal police
department;

(e) require the member to work under close supervision;

(f) require the member to undertake specified training or
retraining;

(g) require the member to undertake specified counselling or
treatment;

(h) require the member to participate in a specified program or
activity;

(i) reprimand the member in writing;

(j) reprimand the member verbally;

(k) give the member advice as to her or his conduct.



(2) Aggravating and mitigating circumstances must be considered in
determining just and appropriate disciplinary or corrective measures
in relation to the misconduct of a member of a municipal police
department, including, without limitation,
(a) the seriousness of the misconduct,
(b) the member’s record of employment as a member,
including, without limitation, her or his service record of
discipline, if any, and any other current record concerning past
misconduct,
(c) the impact of proposed disciplinary or corrective measures
on the member and on her or his family and career,
(d) the likelihood of future misconduct by the member,
(e) whether the member accepts responsibility for the
misconduct and is willing to take steps to prevent its
recurrence,
(f) the degree to which the municipal police department
policies, standing orders or internal procedures, or the actions
of the
Member's supervisor, contributed to the misconduct,
(g) the range of disciplinary or corrective measures taken in
similar circumstances, and
(h) other aggravating or mitigating factors.

(3) If the discipline authority considers that one or more disciplinary
or corrective measures are necessary, an approach that seeks to
correct and educate the member concerned takes precedence, unless
it is unworkable or would bring the administration of police discipline
into disrepute.

When deciding whether a measure is “workable”, an adjudicator can
consider both the practicality and expected effectiveness of the
measure. When considering whether a measure would bring the
system into disrepute, an adjudicator should ask whether a
reasonable person, dispassionate and fully informed of the



circumstances of the case, would hold the system in lower regard if a
different measure was not imposed.

OPCC Submissions

23.Although the Commissioner took no position on discipline or
corrective measures, he submitted that members have a duty to keep
confidential the personal information of affected persons and civilians,
and that deliberately disclosing such information to the media
breaches privacy rights and can be a serious form of misconduct. Any
disciplinary or corrective measures to be imposed should reflect the
serious consequences that might have flowed from the privacy
breaches associated with the misconduct.

24 Further, the fact that Mr. Gill did not accept responsibility coupled
with his lack of participation in the process resulted in an extensive
investigation conducted at significant taxpayer expense.

25.In determining an appropriate disciplinary measure, consideration
should be given to other similar cases where discipline or corrective
measures were imposed. It is difficult to find cases directly on point. In
cases that have involved the improper disclosure of sensitive personal
information to third parties the discipline imposed tends to be at the
lower to middle end of the scale. Cases that involve a reduction in
rank are relatively rare and tend to be associated with very serious
forms of misconduct involving drug or alcohol use, inappropriate
sexualized behaviour, toxic workplace bullying or harassment, and
deceit.

Section 126(3) Considerations:

a. The seriousness of the misconduct;

26. | have no hesitation in concluding that the release of sensitive,
confidential information to the media is serious. Police officers are



privy to information, which consists of facts, allegations and rumour,
some of which is verified and much of which is not. Information
released by police officers is treated with immediate credibility. In this
case, the information provided was sensitive and involved personal
and confidential third-party information. Although Mr. Gill perceived
himself as a whistleblower and released the information in an effort to
effect change within his department, his actions cannot be condoned.
It is not permissible to release confidential information, no matter the
motivation.

b. The member’s record of employment as a member, including, without
limitation his or her service record of discipline, if any, and any other
current record concerning past misconduct.

27. Mr. Gill’s record of service was filed before the Discipline Authority.
He was clearly a highly regarded member of the Victoria Police
Service. His reviews are very positive and he was recognized with
many letters of thanks, commendations and awards. His service
reviews, at least as revealed in the filed documents, all speak to an
individual who was a leader and gave freely of his time. He appears to
have made a significant contribution in the area of self protection. The
only significant discipline appears to have been the incident set out in
OPCC file 2018-15338. In that case Mr. Gill, then a Sgt., was acting as a
Road Supervisor.

28. As part of this Review | have had an opportunity to read the extensive
FIR conducted by the Delta Police Department as well as the final
Disciplinary Decision. | note that the discipline ultimately imposed on
Mr. Gill was advice to future conduct, the lowest form of discipline
contemplated under the Police Act. Mr. Gill clearly felt that the
decision was incorrect and asked the Police Complaints Commissioner
to order a Review on the Record. At the time Mr. Gill was represented
by counsel. In deciding not to order a Review (which, given the



discipline imposed was a discretionary decision) the Commissioner
had this to say:

The nature and seriousness of Sergeant Gill’s misconduct is on
the lower end of seriousness. While Sergeant Gill’s Neglect of
Duty is significant, being that it occurred in the context of his
supervisory responsibility to take further actions, it cannot be
said that the conduct is serious.

The OPCC did not receive a registered complaint from the
affected person. Although the affected person was injured, and
transported to hospital for treatment, there is nothing in the
available evidence or Sergeant Gill’s request, that there was
any emotional, psychological or financial harm to the affected
person. However, given the totality of circumstances, the
affected person’s rights and dignity could be seen to have been
impacted. These impacts were attributable to the dog bite and
not necessarily fully attributable to the decisions of Sgt Gill.

29. My reading of the material has led me to agree with the observations
of the Commissioner. It is questionable, if this matter had actually
gone to a Review, whether the decision of the Discipline Authority
would have been confirmed as correct. Nevertheless, the decision
clearly had a significant impact on Mr. Gill and coloured his perception
of fairness and bias within the VicPD. In particular, the treatment
afforded other members touched by the incident was perceived by
Mr. Gill to be unfair.

c. The impact of proposed disciplinary or corrective measures on the
member and on her or his family and career.

30.Mr. Gill retired from the VicPD after the Ordered Investigation was
initiated and just days after Insp. Brown was designated as the
Disciplinary Authority. There appears little question but that Mr. Gill’s
perception of bias and unfairness and his futile attempts to affect
change within the VicPD were factors that led to his retirement.



Unfortunately, Mr. Gill’s lack of participation in the process and his
decision not to employ counsel has meant that other obviously
relevant evidence is not in the record. However, given that he has now
retired, any discipline | impose will have little effect on his family and
of course no effect on his career.

d. The likelihood of future misconduct by the member:

31.Mr. Gill is retired from active policing and there is no likelihood of

future misconduct.

e. Whether the member accepts responsibility for the misconduct and is
willing to take steps to prevent its recurrence

32.During the course of the Ordered Investigation Mr. Gill chose not to

participate and he did not appear at the Discipline Proceeding. He did
file documents reflecting his record of service. There was also a letter
from the doctor confirming that he was suffering from PTSD. In final
submissions made after Mr. Gill had triggered this Review on the
Record, he did accept responsibility for his actions and issued an
apology. In particular, he acknowledged that his conduct in not
participating in the discipline process resulted in significant
inconvenience to those forced to fully investigate and adjudicate the
matter. He apologized to Insp. Brown.

f. The degree to which the municipal police department's policies,
standing orders or internal procedures, or the actions of the member’s
supervisor, contributed to the misconduct

33.The designation of Insp. Brown as the Discipline Authority when he

was also the complainant requesting the Ordered Investigation was a
significant contributing factor to my finding of Apparent Bias. Chief
Constable Manak's designation of Inspector Brown was a mistake



given Mr. Gill’s public criticism of the VicPD's policies and procedures
with respect to promotion and bias. In my view, the case should have
been referred to an outside policing agency.

The fact that a decision was made to keep the case "in house"
coloured all that occurred thereafter. Mr. Gill may not have decided to
retire. He may have chosen to participate in the disciplinary process
and advance evidence to establish why he chose to be a
whistleblower. Unfortunately, we will never know. Police Act
disciplinary processes have a significant impact on officers subjected
to investigation and discipline. Promotion within a Police Department
can be derailed if an officer has a disciplinary offence on record.
Fairness, real and perceived, is fundamental not only for police
officers, but also for the public they serve.

g. The range of disciplinary or corrective measures taken in similar
circumstances

34.1 am thankful for the submissions and appendix of cases filed by the
Commissioner with respect to the range of disciplinary and corrective
measures taken in other cases. | have reviewed all them and have
concluded that, given the unique facts of this case, they are not
particularly applicable.

h. Other aggravating or mitigating factors;

35.The most significant mitigating factor is the finding of Apparent Bias.
The decision speaks for itself. It is clear that Mr. Gill felt that he would
never get a fair hearing, if that hearing was conducted by a senior
member of the VicPD. Mr. Gill’s concerns were magnified when Insp.
Brown, the original complainant, was appointed the Discipline
Authority. His retirement from the VicPD and his refusal to participate
in the subsequent disciplinary process were, in my view, attributable
to his concerns about a lack of fairness and impartiality. It may well be



that he had no defence to the allegation that he disclosed confidential
information. | have already found that his concerns about fairness and
impartiality in the department did not provide an excuse for the
release of confidential information to the media. However, the entire
disciplinary process that subsequently unfolded was coloured by his
concerns. The record is incomplete because it does not contain any
information from Mr. Gill other than his service record and
commendations. In the result, it has made it extremely difficult to
properly adjudicate this Review.

Conclusion

36.Section 126(3) requires me to give precedence to an approach that
seeks to correct and educate unless it is unworkable or would bring
the administration of police discipline into disrepute.

37.After considering the evidence, the material filed, the finding of
Apparent Bias and the options available, | propose that the most
appropriate approach, bearing in mind section 126(3), is to reprimand
Mr. Gill in writing. This disciplinary measure is a step up from the prior
discipline he received. | take into consideration the fact that he has
retired from active policing after 27 years of stellar service and
significant contribution to his community.

Retired Judge John James Threlfall January 27, 2025



Schedule 1

OPCC File: 2023-23476
REVIEW ON THE RECORD DECISION
PURSUANT TO SECTION 141 POLICE ACT, R.S.B.C 1996, c.267

In the matter of the Review on the Record into the Ordered Investigation against Sergeant Peter Gill
(retired) of the Victoria Police Department

To: Sergeant Peter Gill #136 (retired) ("Former Member")
And to: Inspector Colin Brown ("Discipline Authority")
And to: Brian Smith ("Counsel to the Commissioner")
And to: Chief Constable Del Manak

Executive Summary

A duty of fairness applies to all administrative bodies. The extent of the duty depends on the
particular tribunal’s nature and function. The duty to act fairly includes the duty to provide
procedural fairness to the parties. Procedural fairness cannot exist if the adjudicator is biased.
Because it is impossible to determine the precise state of mind of an adjudicator who has made an
administrative board decision, an unbiased appearance is an essential component of procedural
fairness. The test to ensure fairness is whether a reasonably informed bystander would perceive bias
on the part of the adjudicator. The damage created by apprehension of bias cannot be remedied.
The hearing, and any subsequent order resulting from it must be void.

The initial issue to be determined on this Review is whether apparent bias existed when Inspector
Brown was delegated the role of Discipline Authority by Victoria City Police Chief

Constable Manak. The issue arises because Inspector Brown initiated the complaint to the OPCC. In
his request for an Ordered Investigation, Inspector Brown asserted that the release of a confidential
police document would amount to misconduct. At the time of his request Inspector Brown was a
senior officer in the Victoria Police Department (“VicPD”). Mr. Gill was then a Sgt. in the same
department, on medical leave. In November 2022, then Sgt. Gill had granted an interview to a
reporter from the Capital Daily who subsequently wrote an article quoting Mr. Gill extensively. The
article, ostensibly about PTSD, raised serious questions about senior leadership in the VicPD. The
article contained allegations of bias and dysfunction within the department. In his correspondence
requesting the Ordered Investigation, Insp. Brown outlined the misconduct he believed had
occurred. He did not initially name Mr. Gill, but it would have been clear to him that Mr. Gill was a
prime suspect.

| have concluded that a reasonably informed bystander familiar with the background of Mr. Gill’s
relationship with the Victoria City police and Inspector Brown’s role in initiating the Ordered
Investigation would perceive bias on the part of Inspector Brown when he assumed the role of
Disciplinary Authority. If the Discipline Proceeding against Mr. Gill is void in law it cannot be correct.

Introduction

1. On August 9, 2024 the Police Complaint Commissioner ordered a Review on the Record at
the request of retired Victoria Police Department (“VicPD”) Sgt. Peter Gill (“Mr. Gill”).

2. On April 14, 2024 Inspector Colin Brown (“Insp. Brown”), acting as the Discipline Authority,
concluded that Mr. Gill had given a reporter copies of documents from a prior Police Act
discipline process. The documents in question included the name and medical information
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of an affected person along with other sensitive personal information. The Discipline
Authority found that disclosing this information amounted to neglect of duty to keep the
material confidential, and as a disciplinary measure proposed a reduction in rank from Sgt.
to First Class Constable. The discipline proceedings were initiated by Insp. Brown on March
7, 2023 when he wrote to the Office of the Police Complaint Commissioner, in his capacity as
a senior member of the VicPD, requesting an Ordered Investigation into the conduct of
unknown members of his department pursuant to section 93 (1) of the Police Act. After
some investigation Mr. Gill was identified as the member subject to discipline. Mr. Gill
retired shortly after the investigation into his conduct began.

3. Where a Discipline Authority proposes a reduction in rank or dismissal, the member has the
right to request either a public hearing or a Review on the Record. The Police Complaint
Commissioner determined that a Review on the Record was appropriate and | was
appointed to preside as Adjudicator under sections 142(1)(2) of the Police Act. For a variety
of reasons Mr. Gill chose not to participate in either the investigation or the subsequent
disciplinary proceedings. He was not represented by a lawyer, but did have a union
representative appear as his agent. He did not provide a statement to the investigating
member, nor did he testify at the disciplinary proceeding.

4. Mr. Gill asks that the Discipline Authority’s decision be set aside, arguing that the discipline
process was biased and discriminatory and the outcome disproportionate and punitive. Mr.
Gill has chosen to represent himself on this Review.

Standard of Review and The Record

5. The standard to be applied in relation to the review of a discipline decision under section
141 of the Police Act is correctness as expressly stated in section 141(9). The test for the
standard of correctness supplied by the Supreme Court of Canada in Dunsmuir v. New
Brunswick, 2008 SCC 9 at para. 50, requires the reviewer to undertake a fresh analysis of the
case, and substitute their view of the correct answer for the original decision, without
requiring deference to the reasons of the decision-maker. The burden of proof is the balance
of probabilities, which requires evidence that is sufficiently clear, convincing and cogent.

6. Further guidance is found in Canada (Minister of Citizenship and Immigration) v Vavilov,
2019 SCC 65 at para. 54:

[54] When applying the correctness standard, the reviewing court may choose

either to uphold the administrative decision makers determination or to substitute its
own view: Dunsmuir at para 50. While it should take the administrative
decision-makers reasoning into account-and indeed, it may find that reasoning
persuasive and adopt it-- the reviewing court is ultimately empowered to come to

its own conclusion on the question.

The Record

7. The Record before me in this Review consists of the Final Investigative Report (FIR), the
Discipline Authority’s decision made pursuant to section 125 of the Police Act and the
Disciplinary Disposition Record made pursuant to section 128(1)(b) of the Police Act. The FIR
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also includes the documents Mr. Gill was found to have disclosed to the media [the Final
Investigative Report from OPCC file 2018-15338 and the Discipline Authority’s decision in
that case]. The Final Investigative Report in OPCC file 2018-15338 relates to an incident
alleged to have occurred in 2018 that resulted in allegations of misconduct involving four
members of the VicPD. An external disciplinary authority was designated by the
Commissioner to conduct the discipline proceedings. The FIR authored by a member of the
Delta Police Department is extensive.

The Record also includes articles from the Capital Daily, including an article written by Mr. Lo
approximately the same day that he sent an email to the VicPD attaching the FIR that related
to the 2018 incident. The Record also includes a November 2022 article on PTSD written by
Daily Capital reporter Ms. Marlan.

Background and History

9.

On March 7, 2023, Insp. Brown of the VicPD submitted a Request for An Ordered
Investigation to the Police Complaint Commissioner. In his request, Insp. Brown indicated
that on February 17, 2023 the VicPD received an email from a Capital Daily newspaper
reporter, Mr. Lo, attaching a copy of a FIR involving members of the VicPD in an incident that
resulted in a Police Act investigation [OPCC file 2018-15338]. This file was externally assigned
to the Delta City Police for investigation.

10. The February 17, 2023 email from Mr. Lo also addressed the issue of notetaking and asked if

11.

12.

13.

the VicPD had instituted changes to its notetaking policy. Mr. Lo had authored an article
published in the Capital Daily entitled “Recovered police notebook raises questions about
VicPD policy”. In the article, Mr. Lo reported that the VicPD had recently revealed that an
officer’s lost notebook may have played a part in an alleged crime. Mr. Lo went on to write
that the 2019 FIR from OPCC file 2018-15338 (“the 2019 FIR") suggested four note-keeping
practices be added to VicPD's notebook policy and attached the 2019 FIR in support of his
inquiry as to whether the suggested additions had occurred.

The 2018 incident which led to the Police Act Investigation [OPCC file 2018-15338], and that
resulted in the 2019 FIR disclosed to the VicPD by Mr. Lo, involved an incident where a VicPD
police dog bit an affected person outside an emergency shelter. Mr. Gill had attended the
scene in his capacity as Road Sgt. at the request of the dog handler. The incident, and
perceived discrepancies in reporting about whether the bite had been directed or
accidental, eventually resulted in investigations of possible misconduct by the dog handler,
Mr. Gill, and two other VicPD officers.

The incident was investigated by a member of the Delta Police Department who authored
the subsequently disclosed 2019 FIR, recommending substantiation of all counts of
misconduct against all four officers as well as recommendations about note keeping since a
number of pages in the dog-handler’s notebook had been removed.

In his request for an ordered investigation, Insp. Brown submitted that the 2019 FIR was a
confidential document and its disclosure to the media (disclosure of a Police Act document)
could amount to the offence of Discreditable Conduct pursuant to section 77(3)(h) of the
Police Act as the disclosed FIR contained serious allegations, some of which were not
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14.

15.

16.

17.

18.

19.

substantiated by the Discipline Authority. The document Insp. Brown sent to the OPCC
requesting an Ordered Investigation is not in the record.

On March 22, 2023 the Police Complaints Commissioner issued an Order for Investigation
citing “unknown members” and expressed the opinion that the conduct alleged against the
unknown members in releasing confidential information, if substantiated, would constitute
misconduct.

Sgt. Leblanc was assigned as the investigator. After a number of inquiries, Sgt. Leblanc
concluded that there was sufficient evidence to indicate that Sgt. Gill disclosed the 2019 FIR.
Sgt. Gill was one of the four Victoria police officers involved in the earlier Police Act
investigation. Having concluded that Sgt. Gill disclosed the information, Sgt. Leblanc
contacted the OPCC and requested an Amended Order of Investigation identifying Sgt. Gill as
the potential respondent member. On October 5, 2023 the OPCC issued the requested
amendment naming Sgt. Gill.

In his request for the Amended Order for Investigation, Sgt. Leblanc also concluded that Sgt.
Gill had released “Notice of Decision After a Discipline Proceeding” from Police Act OPCC file
2018-15338 (“the 2021 Decision”) to Ms. Marlan, a colleague of Mr. Lo at Capital Daily, who
had authored an extensive article on PTSD in November 2022. The article contained serious
allegations concerning the workplace environment at the VicPD and quoted former
members of the department, in addition to Sgt. Gill. At the time the article was published
Sgt. Gill was still serving, but on medical leave, as a result of a workplace injury. Sgt. Gill was
the only one of the four Victoria City Police officers involved in the 2018 Police Act
investigation quoted in the article. The inference was that Sgt. Gill had provided both the
2019 FIR and the Notice of Decision to Ms. Marlan when she interviewed him for the
November article, and she in turn had given the information to her colleague Mr. Lo.

On October 26, 2023 pursuant to section 134 of the Police Act VicPD Chief Constable Manak
delegated the role of Discipline Authority to Insp. Brown of his department.

On November 2, 2023 Mr. Gill forwarded a letter from his doctor. In the letter the doctor
stated that he had been treating Mr. Gill for PTSD related to a workplace injury since March
2021. He wrote that he understood that Mr. Gill was in a potential dispute with his employer
and may be required to make formal statements that could “have a significant impact on his
future prospects of employment”. The doctor added that because of Mr. Gill’s medical
condition, he did not believe it would be appropriate for Mr. Gill to provide such statements
at this time.

On November 6, 2023 Sgt. Gill retired from the VicPD. Once he retired from the VicPD, Mr.
Gill no longer had an expressed legal obligation under section 101 of the Police Act to
cooperate with the ongoing investigation. Sgt. Leblanc reached out to Mr. Gill to confirm
whether or not he would participate in the investigation. Mr. Gill initially cited medical
reasons for declining to participate. In the ensuing months he expressed other reasons, but
never ultimately participated in the initial investigation. He did not provide a statement or
answer any questions.
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20. On January 8, 2024 Sgt. Leblanc submitted the Final Investigative Report (FIR) to Insp.
Brown. There was an issue concerning whether or not (now retired) Sgt. Gill received
correspondence from Sgt. Leblanc and the first FIR was rejected by Insp. Brown in his role as
discipline authority. A supplemental FIR was accepted by Insp. Brown, on February 20, 2024.
The investigating officer, Sgt. Leblanc, found on a balance of probabilities that Mr. Gill
provided the 2019 FIR and 2021 Decision to the media, and in so doing neglected his duty
contrary to s 77 (3) (m) (ii) of the Police Act.

21. On March 4, 2024 the Discipline Authority Insp. Brown determined that the supplemental
FIR appeared to substantiate the Misconduct allegation of “Neglect of Duty”. A Discipline
Hearing was set for April 2, 2024.

22. Mr. Gill did not participate in the Discipline Hearing. His agent filed a 60-page document
containing complementary community letters and commendations as well as reference
letters. Section 130 of the Police Act allows a Disciplinary Authority to proceed in a
member’s absence, and to draw an adverse inference based on the member’s
nonparticipation, if satisfied the member received notice of the hearing. The Discipline
Authority Insp. Brown was satisfied that Mr. Gill advised his union agent that he would not
attend the discipline proceeding either in person or remotely. Ultimately, the Disciplinary
Authority found that the misconduct alleged was substantiated and that the appropriate
disposition was a reduction in rank from Sergeant to Constable.

23. Section 141 (4) provides that the Adjudicator may, on a Review on the Record where there
are special circumstances, and it is necessary and appropriate, receive evidence that is not
part of either the record of the disciplinary decision concerned or the service record of the
member or former member. Mr. Gill did not ask to file any additional evidence.

The November 2022 Daily Capital Article

24. The November 2022 Daily Capital article authored by Ms. Marlan provides some context in
terms of Sgt. Gill’s relationship with the VicPD.

25. In the article, Ms. Marlan cites a 2021 study co-sponsored by VicPD senior management and
the Victoria City Police Union on mental health and well-being in the department. The study
had a 79% response rate and found that 20% of the VicPD's 249 officers were on leave,
many as a result of mental health challenges. Of concern, the majority of officers who
participated described their workplace culture in negative terms, using such words as toxic,
micromanaged and crumbling, and 69% of the officers who responded said the department
does not have a “respectful workplace”. The study reported discontent between the
department’s senior leadership and members. Officers reported feeling unsupported and
undervalued.

26. Sgt. Gill, while on medical leave from the department, identified as suffering from PTSD. He
told the reporter that he felt “utterly, utterly betrayed” by the department. He blamed
organizational stressors, or workplace culture, more than traumatic exposures on the job,
for his PTSD. Mr. Gill expressed frustration at being repeatedly denied promotion and
attributed the denial to discrimination within the department.
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Submissions

27.

28.

29.

Mr. Gill, in his submissions, argued that his willingness to participate in the process was
contingent upon the assurance of fairness and transparency, which did not exist in his case.
In his view the fundamental principles of trust and equity have been undermined in his case.
In his argument, Mr. Gill refers to a number of other decisions made under the Police Act,
where Insp. Brown, as the Discipline Authority, authored decisions which Mr. Gill says were
biased against BIPOC members. Mr. Gill also refers to other decisions where he alleges non-
BIPOC members were treated leniently.

Mr. Gill refers to the November 2, 2022 article on PTSD published in the Capital Daily that
outlined cronyism, discrimination and indifference towards officers suffering from post-
traumatic stress disorder in the VicPD. Mr. Gill refers to his participation in that article as
“whistleblowing” and states that his motivation to participate was due to the fact that he
had made numerous, documented attempts to bring his concerns to the executive of the
VicPD, but no meaningful change resulted. Mr. Gill notes that in the article specific
references were made to decisions Insp. Brown made in Police Act matters that showed bias
on his behalf, specifically when it comes to BIPOC members. Mr. Gill maintains that Insp.
Brown should have recused himself.

In submissions the OPCC acknowledges Mr. Gill’s allegations of bias but argues that section
141 of the Police Act does not give the Adjudicator the power to review or revisit the
decision made by the Commissioner to appoint VicPD to investigate and conduct the
discipline proceeding. They argue that the Legislature has assigned responsibility for making
those decisions to the Commissioner, not the Adjudicator. If Mr. Gill is not happy with the
process conducted by VicPD his recourse is to utilize this Review on the Record to try to
persuade me to set aside the decision and to substitute the one | feel is correct.

The Law

30.

The Supreme Court of Canada has had occasion to deal with the issue of reasonable
apprehension of bias in a number of cases involving administrative tribunals. In
Newfoundland Telephone Company Limited v, The Board of Commissioners of Public
Utilities [1992] 1 SCR 623 Mr. Justice Cory speaking for a unanimous court had this to say:

Administrative boards play an increasingly important role in our society. They
regulate many aspects of our life, from beginning to end. Hospital and medical
boards regulate the methods and practice of the doctors that bring us into this
world. Boards regulate the licensing and the operation of morticians who are
concerned with our mortal remains. Marketing boards regulate the farm products
we eat; transport boards regulate the means and flow of our travel; energy boards
control the price and distribution of the forms of energy we use; planning boards and
city councils regulate the location and types of buildings in which we live and work.
In Canada, boards are a way of life. Boards and the functions they fulfil are legion.

All administrative bodies, no matter what their function, owe a duty of fairness to
the regulated parties whose interest they must determine. This was recognized in
Nicholson v. Haldimand-Norfolk Regional Board of Commissioners of Police, [1979]
1S.C.R. 311.
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Although the duty of fairness applies to all administrative bodies, the extent of
that duty will depend upon the nature and the function of the particular tribunal.
See Martineau v. Matsqui Institution Disciplinary Board, [1980] 1 S.C.R. 602. The
duty to act fairly includes the duty to provide procedural fairness to the parties.
That simply cannot exist if an adjudicator is biased. It is, of course, impossible to
determine the precise state of mind of an adjudicator who has made an
administrative board decision. As a result, the courts have taken the position that
an unbiased appearance is, in itself, an essential component of procedural fairness.
To ensure fairness the conduct of members of administrative tribunals has been
measured against a standard of reasonable apprehension of bias. The test is
whether a reasonably informed bystander could reasonably perceive bias on the
part of an adjudicator.

It can be seen that there is a great diversity of administrative boards. Those that are
primarily adjudicative in their functions will be expected to comply with the
standard applicable to courts. That is to say that the conduct of the members of
the Board should be such that there could be no reasonable apprehension of bias
with regard to their decision. At the other end of the scale are boards with popularly
elected members such as those dealing with planning and development whose
members are municipal councillors. With those boards, the standard will be much
more lenient.

Everyone appearing before administrative boards is entitled to be treated fairly. It is
an independent and unqualified right. As | have stated, it is impossible to have a fair
hearing or to have procedural fairness if a reasonable apprehension of bias has been
established. If there has been a denial of a right to a fair hearing it cannot be cured
by the tribunal's subsequent decision. A decision of a tribunal which denied the
parties a fair hearing cannot be simply voidable and rendered valid as a result of
the subsequent decision of the tribunal. Procedural fairness is an essential aspect
of any hearing before a tribunal. The damage created by apprehension of bias
cannot be remedied. The hearing, and any subsequent order resulting from it, is
void.

Analysis

31.

32.

33.

| agree with the OPCC submissions that as an Adjudicator appointed under section 141 of
the Police Act | have no power to review or revisit the decision of the Commissioner to
appoint VicPD to investigate and conduct the discipline proceeding in this case.

However, at this initial stage the power of the Commissioner to appoint is not the issue. My
task is to determine whether a reasonably informed bystander, in the circumstances of this
case, could reasonably perceive bias on the part of the Discipline Authority, Insp. Brown.

On October 26th, 2023 Insp. Brown was delegated the role of Discipline Authority by his
Chief Constable. On November 6, 2023 Sgt. Gill retired from the VicPD. On January 8, 2024
Sgt. Leblanc submits the first iteration of the Final Investigative Report to the Discipline
Authority. Insp. Brown found himself in an impossible situation when he accepted the role of
Discipline Authority. Not only was he a senior officer in the VicPD, but he was also the senior
officer who wrote to the OPCC requesting an Ordered Investigation. In the request, he
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outlined anticipated misconduct involving “unnamed members” of his department, but it
must have been obvious to him that Mr. Gill was the prime suspect with respect to the
release of the 2019 FIR. Not only was Mr. Gill one of the officers involved in the 2018
incident, he also would have been one of the four officers who received copies of the
confidential information contained in the FIR. He was the only serving officer quoted in the
newspaper article.

34. The designation of Insp. Brown as the Disciplinary Authority occurred approximately a year
after the Article in the Daily Capital was published, containing serious allegations of
dysfunction within the Victoria City Police. The Article was particularly critical of the senior
leadership in that department. Then Sgt. Mr.Gill was extensively quoted with his
observations concerning the Department’s leadership.

35. In his submissions, Mr. Gill makes a number of allegations concerning his relationship with
Insp. Brown. He was highly critical of decisions that Insp. Brown made in his role as
Disciplinary Authority in other cases. However, unless the facts outlined by Mr. Gill in his
allegations are before me in the Record, | cannot consider them in this Review.

36. | make no finding of actual bias on the part of Insp. Brown. The issue before me is whether
or not in the circumstances a reasonably informed bystander could reasonably perceive bias
on the part of the adjudicator. | have concluded that a reasonably informed bystander would
perceive bias on the part of the adjudicator in circumstances where the Adjudicator was also
the de facto complainant who initiated the Ordered Investigation that resulted in the
disciplinary proceedings against Mr. Gill. Moreover, Mr. Gill was public in his criticism of
senior leadership in the VicPD, and that would include Insp. Brown. Given Mr. Gill’s troubled
relationship with the VicPD, it would have been difficult indeed for that department to have
conducted a disciplinary proceeding that would ensure the necessary procedural fairness.
Tribunals that are primarily adjudicative in their functions are expected to comply with the
standard applicable to courts. Police Act disciplinary proceedings are primarily adjudicative
in their function.

37. I note that the 2018 dog bite incident that led to disciplinary proceedings against members
of VicPD, including then Sgt. Gill, was investigated and discipline proceedings conducted by
police departments other than the VicPD. Procedural fairness is an essential aspect of any
hearing before a tribunal. The damage created by apprehension of bias cannot be remedied.
The hearing, and any subsequent order resulting from it, is void. If in law the matter is void it
cannot be correct.

Signature of Adjudicator Date: November 25, 2024
Judge John (Jim) James Threlfall (rt.)
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