OPCC File No. 2021-19727

IN THE MATTER OF THE POLICE ACT, R.S.B.C. 1996, c. 367
AND
IN THE MATTER OF A DISCIPLINE PROCEEDING UNDER SECTION 125
AND
IN THE MATTER OF ALLEGATIONS OF MISCONDUCT
AGAINST

OF THE VANCOUVER POLICE DEPARTMENT

DISCIPLINE AUTHORITY’S REASONS UNDER SECTION 125(1)(b)

(Supplement to Form 3)

c/o Vancouver Police Department
Professional Standards Section

AND TO: Mr. Kevin Westell (Member’s Counsel)

AND TO: Mr. Clayton Pecknold (Commissioner)

1. EXECUTIVE SUMMARY

[1] These are my reasons following a discipline proceeding pertaining to an
allegation of unnecessary force in connection with the member’s decision to use a
police service dog to arrest a young person in the early morning hours on February 13,
2021. The youth, who was.at the time, received several bite wounds to a leg and
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bruising to an arm in the arrest..father filed a complaint with the Office of the Police
Complaint Commissioner.

[2] A subsequent departmental investigation under the Police Act recommended a
finding of no misconduct. The fzather requested a review and the Police Complaint
Commissioner appointed me under Section 117 of the Police Act. This discipline
proceeding arises out of that review.

(3] The issue on a discipline proceeding is whether the alleged misconduct has been
proven by the evidence presented at the hearing. The evidence filed in this matter
consisted of the following:

a. The final departmental investigation report and evidence and records
referenced in it;

b. A further investigation report prepared under Section 132 in relation to
an expert opinion, and the evidence and materials referenced in it,
including the expert opinion; and

c. Transcripts of the witness interviews conducted in the departmental
investigation.

[4] No witnesses testified at the proceeding aside from the departmental
investigator, who was not cross-examined. Counsel for the member filed written
submissions on November 8, 2023.

[5] For the reasons that follow, | have decided that misconduct has been proven.

2. ALLEGATION AND RELATED LEGAL ISSUES
(6] The following is the allegation against the member:

That on February 13, 2021, Constable_ommitted abuse of
authority pursuant to section 77(3)(a)(ii)(A) of the Police Act, by intentionally or
recklessly using unnecessary force when he deployed a police service dog to
arrest a person.

[7] The question raised by this allegation is whether the member wrongly concluded
that it was necessary for him to deploy the dog to challenge the youth and/or to effect
an arrest. If the use of the dog was not objectively reasonable, there is an additional
question of whether the member held a reasonable subjective belief that it was. | will
say more about the applicable legal tests in the Analysis in Part 9.
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[17] The manual goes on to describe these various levels of force. In relation to use of
intermediate weapons, it provides as follows.

Use of Intermediate Weapons

12. The Vancouver Police Department supports the use of intermediate
weapons by members who are qualified and/or certified to use them
when lower levels of force (including other specific intermediate
weapons) have been ineffective and/or inappropriate, and the use of
higher levels of force (including other specific intermediate weapons)
may not be justified and/or appropriate.

[18] In addition to the above sections of the RPM, the materials filed on the discipline
proceeding include a VPD document entitled, “Canine Unit Operational Practices, 2016.”
It contains a section entitled, “8.0 Radio Room,” which states as follows:

Canine Unit portable radios and mics are assigned to each member. A list will be
kept and posted in the radio room. The list will indicate the radio number, the
microphone number and to whom each is assigned.

[19] This document also contains a section entitled, “16.1 Canine Unit Validation
Standards,” which describes the requirements for a dog team to qualify at Levels |, Il and
Il in relation to various skills, including, at each level, similarly to Appendix A of the
BCPPS, “Criminal Apprehension.” For each level, in relation to apprehension, the
qualifications specify that the dog is to take the suspect’s arm, then be taken off the arm
at the “out” command, remain three metres away from the suspect while the handler
searches the suspect, following which the dog and the handler escort the suspect away.

5. SUMMARY OF WITNESSES’ STATEMENTS TO THE INVESTIGATOR

[20] These reasons will be redacted as appropriate to address the witnesses’ privacy
concerns under this part of the Act. In order to reduce the number of redactions | will
refer to individuals in descriptive terms rather than by name.

[21] While I have reviewed the materials filed on the discipline proceeding in depth,
what follows here is a general summary of the witnesses’ evidence that is relevant to
the issues.

i. Complainant

[22]  In his complaint, the father of the youth noted that his-was Indigenous. He
was not present for the incident. He reported that the youth and a friend, also a young

person, were walking up -to _ in [ijvancouver, coming
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from _ Without warning, the father said, a police dog was
released onto the youth, biting]JJj and puIIing-to the ground. The father reported
that neither of the two had tried to run from police.

ii. The Member

[23] The member filed several reports following the incident, including a Dog Handler
Report!? as part of the General Occurrence Report (“GO”) and a separate Dog
Application Report!l, He reported that he and his police service dog had responded to a
report of a break-in at a corner store at -and -treet involving two-
at about 3:27 a.m. The evidence establishes that these were the youth an

companion. The member learned through police radio dispatches that plain clothes
officers had observed the two leaving the area of the corner store and then breaking

windows =« < - . sorme time after that, the

member learned that the youth had thrown a rock through the rear window of an-

arked in the_ and the pair were seen fleeing east on

[24] Atabout 4:25 a.m., the member stated, “plain clothes officers set up a takedown

plan at the corner of-and _” for the two suspects to be

challenged by the member and the police service dog. The dog was on a twenty-foot

tracking line. The member concealed himself nearby, aware that the suspects were
_o

arrestable for two counts of mischief. He saw them walk east on
_He challenged them with the police dog, stating in a loud and clear voice:

Police, you are under arrest, get on the ground or you will be bit!

[25] The member reported that the two -mmediately began to walk backwards
away from him, and the youth said, “What, what?” In response, the member repeated
his lawful police commands two more times, while he continued to challenge the two
with the dog, stating, “Police, you are under arrest, get on the ground or you will be
bit!” The member stated that the two “disobeyed multiple lawful police commands and
continued to walk backwards looking in all directions in an obvious attempt to flee on
foot.”

[26] The member directed the dog to apprehend the youth, as the one who smashed
the windows. The dog closed the distance, made contact with the youth’s left lower leg,

0G0 _21-25794, p. 57, “Dog Handler Report”

1120210216_ Dog Report_ |GGG s s the same verbatim as the report in the GO.
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and pulled -to the ground. The member stated in a loud and clear voice, “Show me
your hands, do not fight the dog!”

[27] The member told the youth’s friend to, “Get on the ground!” and said .
“immediately laid on the ground and complied with the lawful police commands.” At
this point, the member stated, “Additional police members moved in and gained
control” of the youth’s arms. Once they had control, the member commanded the dog
to release the youth.

[28] The youth received lacerations and puncture wounds to .upper and lower left

leg from dog bites-upper left arm had bruising.“.ﬂas treated at-

Hospital and released.

[29] In addition to his statement in the GO, the member filed a Subject Behaviour —
Officer Response [SBOR] report in relation to the dog bite®>. It specified that the youth
was actively resistant, non-compliant, and pulled away or attempted to flee; the
struggle was officer-initiated; and the member used verbal police challenges three
times.

[30] In his interview by the departmental investigator, the member added the
following details*®. He understood that the two individuals had fled twice, once after
breaking the window at the school and again after breaking the window of the- It
was dark and snowing with about two inches of fresh snow on the ground. The youth
was over 6 feet tall and dressed in black, and the member was not aware .was a
minor or Indigenous. He believed challenging the suspects with the dog was the
appropriate level of force, which, in his experience, generally resulted in surrender. He
expected the suspects to listen to his commands and get down on the ground.

[31] The member repeated the information in his original statement, that he had
stepped out his place of concealment as the suspects approached the intersection, and
yelled, “Police you are under arrest, get on the ground or you will be bit.” The two
immediately began to walk backwards away from him. He added, “out in the middle of
the street.” [The youth] stated, “What, what?” In response, the member said he
“wanted to make clear to-hat.Nas under arrest” and repeated two more times,
while they continued to walk backwards, “Police, get on the ground or you will be bit.”

12 Medical Report — ospital, Injuries Diagram
12 220408-SBOR

“Interview Summary — ||} some corrections have been made for clarity.
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[32] The member believed that both suspects heard his commands and were
choosing to disobey. They were looking in all directions. He focused on the youth, who,
in his opinion, “was actively resisting as [jilwas walking backwards, looking in all
directions ... looking for an avenue of escape to flee on foot as.had done twice
already.” He gave the command to the dog, in response.

[33] The member said that while this was occurring, he split his attention between
the police dog and the youth onthe one hand, and the second suspect, on the other,
who was still nearby, in the middle of the street. He was “outnumbered with two
suspects and ... not clear on their intentions given they chose not to get on the ground,
they were not compliant and they were actively resistant.”

[34] The member yelled for the second suspect to get on the ground and, “after the
second command,” .omplied and appeared to be listening. At that point, several
plainclothes officers arrived and assisted in taking both suspects into custody.

[35] In questioning by the investigator about how the decision related to his training,
the member’s response may be summarized as follows. A police service dog is a “less
lethal” use of force and there was no lesser means of force available to take custody of
the youth. He was outnumbered, alone with the police dog. Grabbing onto them was
not practical as they were too far away, nor would it have been safe or practical to run
after them. He was aware they had been using rocks and was not aware of whether they
had any weapons. He noted that the youth was later found to have bear spray in-
front pocket.

[36] The member believed the youth needed immediate apprehension, as they had
fled twice from multiple criminal offences and he believed they had every intent to flee
once again. The dog prevented that from happening. He was able to use the police dog
as a distance weapon to apprehend the suspect and keep himself safe.

[37] The member noted that the youths “had three opportunities, three lawful police
commands,” in which he stated, “you are under arrest get on the ground or you will be
bit.” The youth was clearly not complying or intending to surrender. He noted that the
intersection- is a major intersection, there was a lot of snow on the
ground, and if they took off running they could have been hit by a passing vehicle or
continued to commit other criminal offences. He considered that the youth was

“actively fleeing already with -decision to back away,” adding, “Someone does not
have to be running to meet the definition of actively fleeing.” He concluded that the
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youth appeared to be under the influence of alcohol or drugs, because-Nords were
unclear and as argumentative and actively resistant.

[38] The member acknowledged that a police service dog is an intermediate weapon
under the National Use of Force Framework (NUFF). He said he went through the NUFF
steps by displaying officer presence with the dog, using communication by giving lawful
police commands, and determined that open-hand or soft control tactics were not
appropriate. As the suspects were actively “resistant/fleeing,” the safest option was to
use the dog, an intermediate weapon, to take one suspect into custody while giving
commands to the second suspect, observing that “the second suspect immediately
obeyed” and laid on the ground.

[39] With regards to the application of the BCPPS “Threshold” provisions, the
member observed that “the suspects were arrestable for multiple criminal offences,
their identity was unknown, they had fled on foot three times from the school, the first
vehicle (sic), and finally the second vehicle. When challenged with the police service dog
and lawful police commands, “they backed away/fled looking around for avenues of
escape/or to fight.”

ili. The Other Officers

[40] Four other officers were involved in the incident to one degree or another. Their
observations may be summarized as follows, based on their statements and the related
radio broadcasts. One or more of these officers observed the actions of the suspects at

the -and -incident. A later broadcast by one of them indicated it involved
a “fence door and not a business one.” 1

[41] One of the officers observed and reported that the youth threw a rock and broke
a window at the school, the two ran north and east, and then the youth threw a rock
through the rear window of the parked car in the _hey ran east

r'ﬁand were then seen walking east on the south side of-as they
approached_Thls officer stated that “once police had the resources to
conduct an arrest,” the “dog unit” set up a take down at -and -(5|c).
He reported that when the suspects reached the intersection, an arrest was conducted
with the dog unit “and other police members;” however he did not see the arrest as he
was approximately a block and a half away when it occurred. He arrived after both

15See Part 6, below, “Audio Records”.
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suspects were in custody. He said he had heard officers yelling “police” but could not
say exactly what was said or whether the suspects were trying to flee.

[42] A second officer stated that he believed the suspects were arrestable for the
three incidents that had been observed and they would likely commit additional
criminal offences if allowed to continue. He reported that a “quick arrest plan” was
formed for the dog unit to challenge them as they approached the southwest corner of

and ﬁ The plan was made on the go, police had limited resources,
and the conditions made things challenging. Due to these challenges, often observations
were made from a block away. This officer was a block to the south and east when the
dog handler challenged the suspects. He could hear him “providing commands” and he
began running to the arrest location. When he arrived, he reported, “the suspects were
not complying” and the dog was holding the youth by the left arm. He assisted in the
arrest of the youth. A large part of his statement was focused on later events involving
his response to resistance by the youth. He was not asked in his interview what
observations he made prior to the apprehension of the youth by the dog, although it
appears he was not in a position to see what was occurring, only to hear “commands,”
which he did not describe beyond that.

[43] Athird officer had the youths under surveillance during the first two incidents.
He heard a radio broadcast that the dog unit was to challenge the suspects at

and- He could see them from the north, and he reported that he
heard the dog handler yelling commands to the effect of, “Police you are under
arrest...get on the ground.” He later admitted he could not say specifically what the
commands were. He reported that the suspects were not complying, and said he
observed that neither suspect got on the ground. Instead, he said, both “hunched down
almost in a sprinter’s stance,” which he interpreted as if they were “trying to weigh their
options. Do they run or do they comply with police commands.”

[44] As heran up, the shorter suspect got lower, “still in a sprinter’s stance” and to
him it looked like “they were both about to start running.” He “pushed over the shorter
-and ..tried to take him into custody,” yelling, “Police, you are under arrest”.

[45] Infurther questioning by the investigator, this officer said he believed the youth
was arrested at the southwest corner of the intersection, and the other suspect was
arrested slightly into the mouth of_”trying to make [Jjvay north” as the officer

was able to grab-

[46] The investigator asked the following further questions:
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I know your focus was on [the other suspect] during your arrest but did you
make any observations of [the youth]?

“The only observation | can recall is that | could hear officers yelling direction at
-Again | can’t say specifically what the direction was, but it was along the
lines of ‘police you are under arrest get on the ground’.”

Was-complying with police commands?

“l would not be able to answer that definitively but for the length of time that
the officers were yelling my assumption would be that they were having
difficulty getting and maintaining control.”

[47] Afourth officer stated that he kept the pair in view as they left the parked car,
until they were challenged by “the K-9 and other officers” and arrested at

and He was unable to provide details of the challenge, but stated,
“knowing we call takedown | remember running as fast as | can to support the other
officers. From my vantage point, | couldn’t speak to the specific commands or the

response.”

iv. The Youth

[48] The youth’s statement, made with numerous interjections by.ather, may be
summarized as foIIows.lG-was walking, it was dark, and.heard, “Get on the
ground.” Before .could get on the ground, the dog started attacking.arm. It could
not get through [Jfiacket, and then it started attacking .Ieg..did not see the
canine officer until the dog started biting-The officer said get on the ground. The
dog continued biting-when.was on the ground. The youth tried to hold the dog’s
mouth and the officer said, “Don’t hurt my dog,” and the dog moved to .egs.

[49] .would have gotten on the ground if .had time, “but then the dog was trying
to bite my arm."- denied trying to flee, stepping back, or resisting arrest. .was
uncertain as to whether the officer may have said “get on the ground” more than once,
but it was not more than three times. .didn’t have time to think before the dog
started biting .jacket.-was on the sidewalk at the corner of the intersection, near

did not attempt to run-:lenied running from the school,
but admitted running from the car._thought there may have been an alarm. .was
unaware that police were following -.was surprised when the police dog

18 Interview Summary for- Some corrections have been made for clarity.
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challenged When the officer said get on the ground and the dog started biting.
-ealized it was the police.

[50] The youth saic.Nas resisting getting bitten but not resisting arrest, and would
have gotten right on the ground except.was trying not to let the dog attack -so
-tried to stop it.-grabbed its mouth area but didn’t hurt it.-held the mouth so it

wouldn’t bite-and the officer said, “Don’t hurt my dog.”

[51] The youth said.had been in a good mood that night, but “as soon as the dog
bit me | was not happy anymore ... it ruined my night. | was yelling a lot it ruined my
night. So my state of mind before it was good and then after it was not good."-
denied being under the influence of alcohol or drugs.

[52] The youth reported that.legs were scarred as a result of the incident.-
added, “When | didn’t want to give my name or anything because | just got bit in the leg,
| wasn’t too happy and | didn’t want to give them my name, an officer said, ‘If you don’t
give me your name, I’'m going to put you in the back of the van with the K-9.” | knew
they were not going to do that, but they still said that.”

(53]

-gave them
youth included i

course of [Jjrrest. These are not the subject of this proceeding, so | will not include
them here. The youth’s father provided photographs of .injuries to the investigator.

ame and they called the ambulance and.parents. The
tatement descriptions of strikes by two other officers in the

v. The Companion

[54] The youth’s companion provided the following information. They smashed a
window, and 5 to 10 minutes later, they were walking, and, “there was a person
standing there and all of a sudden, he yelled, ‘get down on the ground.”” They didn’t
have time to get down on the ground. “All of a sudden he let go of the dog,” and it bit
the youth. He thought the police said to the youth, “If you don’t give me your name I'm
going to put you in the car with the K-9.” He just kept telling the youth to give the police

e

6. AUDIO RECORDS

[55] The final investigation report contains a summary of the radio broadcasts
among the police officers, including the confirmation that the initial break-in report was
an outside gate. One officer comments that he could see the door wide open but
apparently the youths never went inside. There are various brief reports from each of
the officers surveilling the two youths, who were described by an officer at one point as
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moving, “pretty casual ... like nowhere to go.” He added, “Might be good to foot ‘em for
a bit.17””

[56] The officers followed the movements of the youths east through _
for the next few minutes. One officer called for a dog unit but there is no discussion in
these transmissions of a planned take down. One officer indicated he was going to take
a position to the south and another was on foot moving to the east. One officer queried
whether they should “switch to an OPS channel,” which was resisted by another
officer®®. Then, at 3:36 a.m. an officer states, “Let’s just switch to an OPS channel.”

[57] The officers were then not on the recorded audio channel for about an hour,
resuming at about 4:27 a.m., after the youths were in custody, when an officer called for
an ambulance for a dog bite.

7. CANINE EXPERT

[58] Sergeant -of the Vancouver Police Department [“the expert”]
provided a report pertaining to the departmental and provincial standards and how they
relate to the application of a police service dog in circumstances such as the case at
hand. He candidly discloses his potential conflict, not only in being a member of the
same department, but in having been the member’s instructor and having worked with
him in the K-9 unit, albeit on opposite shifts, for 3 years. He expressed awareness of his
duty of impartiality in relation to providing expert evidence, and while he appeared
genuine in his intention to adhere to this, there are areas in the report where he strayed
into providing evidence, and expressing views on the issues to be decided. | recognize
that the difference between providing examples of reasonable police conduct related to
the field of Police Service Dogs may be hard to distinguish from providing views on
whether a member’s conduct aligned with those examples. In summarizing the expert’s
report | will nonetheless attempt to refrain from including any areas in which he either
provides evidence or expresses a direct opinion on the question at the heart of the
discipline proceeding.’®

[59] The expert stated that in training, dog teams are presented with scenarios that
become increasingly more difficult and often require decision-making skills. These
scenarios include challenging a suspect who is non-compliant and begins to flee;

17 Radio Transmissions, Audio_2005619
18 Radio Transmissions, Audio_2005641
¥ R.v. Pompeo, 2014 BCCA 317, https://canlii.ca/t/g8ht6
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an attempt to gain time to decide on their course of action, and backed away from him
and his police dog.”

[79] The foregoing opinions offered by the expert in relation to the specific actions of
the member go beyond the scope of an appropriate expert opinion, providing facts not
in evidence, relying in some cases on disputed facts, and encroaching on the very issue
to be decided, the subjective mindset of the member. The latter question must be
resolved based on the member’s own statements and that of others who were present.
Once the factual questions are resolved, however, | accept that it can be helpful to refer
to an expert opinion in support of the reasonableness of that mindset. Hence, | have
outlined the opinions provided by the expert in this section with a view to considering
the extent to which they may support the reasonableness of the member’s evidence
regarding his subjective mindset at each decision-making stage.

8. SUBMISSIONS

[80] Counsel for the member, Mr. Westell’s written submissions may be summarized
as follows. It is uncontroversial that the member deployed the dog, and that before the
first bite, at least one verbal command was issued to the youth. It is also uncontroversial
that the youth did not submit to arrest, although .claims-'mad no reasonable
opportunity to do so. The suspects were not obviously young persons; in particular, the
youth was unusually tall for a il There was also no available information as to
their race or heritage at the time of the incident.

[81]

[82] A plan was developed between the plain clothes officers and the member that
the member would position himself and the police dog at the agreed upon location and
wait for the suspects to arrive from the west. The member was not operatingin a
surveillance capacity. His only role was to bring the youth into physical custody.

[83] The four other officers were fulfilling a very different role, to surveil and contain
the suspects until such time that they could be safely brought into police custody.
Inherent in their role was the necessity of maintaining a sufficient distance from the
suspects to avoid drawing attention to themselves and incentivizing them to flee. At the
same time they were attempting to stay close enough to avoid collectively losing visual
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continuity. The use of a surveillance box and its challenges is outlined in the report of
the expert.

[84] The plan of the attending members was never for the plain clothes officers to
catch up and surround the suspects, to incentivize compliance and surrender by officer
presence or the threat of physical intervention. As the expert explained, that approach
could prompt a prolonged foot pursuit involving risk-taking or criminal behavior on the
part of the suspects to evade arrest.

[85] There is no basis to suggest the member or other officers failed to draw on their
training and experience to effect arrest in the way that they did. Instead, it appears they
proceeded to use the dog in accordance with approved training and policy standards
and were not only successful in bringing into custody an offender who was physically
large in stature, armed with a dangerous weapon, and incentivized to flee on foot due
to-possession of illegal drugs. They were also successful in doing so without causing
serious bodily harm to the suspects, the dog, or the other officers.

[86] In his statement the member explained that he provided three warnings and
that he perceived the suspects were not complying. While other officers were not
present at the time of deployment, one confirmed hearing commands from a block and
a half away. Another heard commands being yelled as well, and reported that he could
see that the suspects were not complying but instead hunching in a sprinters stance as if
ready to flee.

[87] The decision to have the member challenge the suspects at the time and in the
circumstances does not reflect an impulsive or rash decision to unleash an intermediate
weapon recklessly. Counsel relied on the expert’s statement to the effect that dog
handlers are taught that a suspect requiring multiple commands increases the officer
safety (concerns), as they may be deciding whether to arm themselves, assault the
officer or attempt to flee. In addition, counsel noted, the youth was found to be armed

during-arrest.

[88] Counsel submitted that there are compelling reasons not to accept the youth’s
evidence. It was the member’s assessment tha appeared intoxicated at the time,
which is supported by the fact that a controlled substance was found on .>erson
upon arrest. Additionally, he submitted that the youth’s evidence did not hold up as a
matter of logic. It is difficult to understand why the member would have issued
commands at all if he hadn’t intended to afford the suspects an opportunity to comply

and avoid the unpleasantness of a dog bite. The fact that he gave commands supports
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of what is objectively reasonable, viewed from the officer’s perspective. This is referred
to as the “subjective-objective” test?C.

[93] The subjective-objective test is adopted in the definition of “reasonable
grounds” contained in the BC Provincial Policing Standards, Section 1.4.2,% set out
above at paragraph [11]. That definition requires that “the officer must personally
believe that the decision or action is necessary, and in addition, the decision or action
must be able to stand the test of whether an objective third person, who is acting
reasonably—and is informed of the officer's training, experience and the factual
circumstances known at the time—would also reach the same conclusion.”

[94] Theissue as framed by the policing standards and the Police Act is therefore
whether it was unreasonable for the member to believe it was necessary to arrest the
youth by applying the police service dog. The standards provide a yardstick against
which to measure the objective reasonableness of the actions of the member. The
second part of the analysis is the member’s subjective mindset as supported by the
circumstances in which he found himself. The assessment must be made based on the
facts surrounding the decision to use force, as perceived by the officer, and weighed
against a test of whether, given those facts, another officer with similar experience
“would also reach the same conclusion.”

[95] Interestingly, the test in the case law, sometimes referred to as the
“doppelganger” test, does not go as far as that:

[41] Where a judge chooses to adopt the role of a “doppelganger,” it is
essential that the judge recognize that the ultimate issue is not what

a doppelganger would or should have done, but rather the reasonableness (on a
subjective-objective basis) of the police officer’s belief that the force used was
necessary. 22 (Emphasis added.)

[96] The question for these purposes is, did the member reasonably consider the
factors set out in the standards as the incident unfolded, and if so, does the evidence
establish that he recklessly overlooked any of them, at any point in the process? The
standards provide a convenient framework for considering the member’s assessment of
the circumstances at successive stages of the deployment, bearing in mind the

208 v, Pompeo, 2014 BCCA 317, supra, at paragraph 40; Akintoye v White, 2017 BCSC 1094,
https://canlii.ca/t/h4l0w

21 BCPPS, 1.4.2, p. 1.

22 R.v. Pompeo, supra, at paragraph 41.
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applicable test, and remaining mindful of the fact that the member was acting in the
heat of the moment, without the benefit of sober reflection or hindsight. | therefore
find it convenient to assess the evidence as it relates to three different “stages” of the
member’s actions, as listed below.

ii. The Decision to Challenge with the Dog

[97] In my view, the first question that arises on a review of the evidence is how it
came about that the member was alone at the time when he challenged the two youths
with the dog, and whether his decision that it was necessary to proceed without the
presence of other officers was reasonable from an objective or subjective viewpoint.

[98] The various officers’ statements confirm the development of a takedown plan, at
a set location, through the use of the police service dog. The suspects were known to be
travelling east toward that location, and the member had set himself up in a covert
location nearby. The four plain clothes officers were acting in a surveillance capacity, in
vehicles, and at least occasionally on foot. None of the plain clothes officers had
identified themselves to the suspects or confronted them in any fashion.

[99] The member’s statements indicate that he expected the two would surrender in
response to being challenged, as most subjects do. What is less clear on the available
evidence is how it came about that the member challenged the suspects before the
arrival of other members. The radio transmissions support a conclusion that these
officers were clearly nearby and engaged in the investigation, and had been for almost
an hour. All of the officers described a planned takedown, which involved an apparently
concerted and coordinated decision to have the dog team and other members confront
the suspects and apprehend them.

[100] The descriptions of the plan provided by the plain clothes officers in their
statements were as follows:

A “quick arrest plan” that was made “on the go;”

A “takedown plan” for the member to “initiate” an arrest;

“Police set up a takedown at-nd -;"
“The suspects were challenged by the K-9 and other officers;”

“[Once] police had the resources to conduct an arrest ... the K-9 unit set up the
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“An arrest was conducted with the K-9 and other police members.”

[101] From those descriptions, it would appear that the plan entailed not only that the
youths would be challenged by the dog team, but that the other officers would be
involved in the arrest. In fact, the four other officers all arrived at the arrest location
very shortly after the member challenged the suspects. Some were close enough to hear
the member giving commands, and one at least indicated that he saw the suspects
before the dog was deployed.

[102] As described by the member, however, the challenge was initiated before any
other officers arrived or, apparently, confirmed their arrival. The evidence does not
disclose the extent of the member’s access at that point to radio confirmation of the
others’ locations, nor does he provide any comment about that. He also does not
explain why he believed it was necessary for him to initiate the confrontation in the
absence of confirmation that one or more of the plain clothes officers, or others, would
be present to assist. In other reported cases involving suspect apprehension by a police
service dog, other officers have been present and involved in the arrest?.

[103] The initial question here is therefore whether it was objectively reasonable for
the member to confront the suspects with the dog, in the absence of confirmation that
the surveillance officers would participate in the arrest.

[104] The surrounding facts do not appear to objectively support the need for an
immediate challenge. There is no suggestion of exigency. While the youths had arrived
at the planned location, they were walking, not actively fleeing, as they did so. There is
no suggestion that the appearance of the suspects was fleeting or unexpected, or that if
it was, it raised exigencies requiring the immediate deployment of the dog without
waiting for other officers to attend.

[105] The youths had been under surveillance for almost an hour; they were neither
freshly fleeing a crime, nor eluding police detection. The suggestions that they had
“fled” two or three other scenes were overstatements, with the exception of the

and there was no indication that the two were aware they were being observed by
police. Indeed, as | will discuss further in due course, it may have been better if they had
been made aware that they were under close observation, before the dog was

Z e.g. 18524-2022-12-06-Findings-of-Discipline-Authority - Pendleton re Police Dog.pdf; R. v. Tsonos,
https://canlii.ca/t/jtégv; Fennell v. Victoria, https://canlii.ca/t/1wrs3; Carpenter v. Vancouver,
https://canlii.ca/t/1drxk










OPCC File No. 2021-19727, Section 125 Reasons Page 31 of 44

presence of other officers. These provisions will be considered in more depth in the
section below dealing with the decision to apprehend the youth.

[114] Considered from a subjective viewpoint, therefore, the evidence in my view does
not support a conclusion that the member reasonably believed, at the time of the
decision to challenge the two suspects with the police service dog, that this level of
force was necessary at the time when he elected to apply it.

[115] On the question of the member’s decision to use the dog to challenge the
suspects, in my view the evidence on the discipline proceeding establishes both that it
was not objectively necessary for the member to act alone and that the member has not
either articulated or explained a reasonable belief that it was. | am left with the
unshakeable conclusion that, had he waited the very short time until the arrival of the
other officers involved in the investigation, the matter may have been resolved with
police presence and communication, and unfolded very differently. | find that the use of
the dog as an intermediate level of force at the time of the confrontation was
unnecessary and reckless.

iii. Adequacy of the Warning

[116] Even if the initial challenge was an unnecessary use of force at the time when it
was made, there is an additional question as to whether the member provided a
sufficient opportunity for the youths to submit to apprehension before applying the dog
to effect the arrest by biting. On this aspect there is a difference between the evidence
of the member and that of the youth and -companion. The difference is to some
extent one of timing, but it raises questions of credibility which are difficult to resolve in
the absence of viva voce testimony and cross-examination.

[117] The provincial and departmental standards as set out above contain a
requirement that the handler provide a loud, clear command, with a warning of the
possible consequence of being bitten, before letting the dog conduct an arrest. In
particular, the Provincial standards, which are in the mandatory section of the policy,
permit an officer not to provide a warning if it is impractical or dangerous to do so, and
require that the warning “identifies the handler as a police officer with a police dog, and
advises that the person may be bitten if they do not comply with police instructions.”

[118] The VPD standards, set out at paragraph [15] above, provide for warnings in the
event of a search or before a dog is permitted to bite, unless impractical. The provision
pertaining to the bite warning states, “The purpose of this warning is to identify the
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police dog handler as a police officer with a police dog, and advise the person they may
be bitten if they do not comply with police instructions.”

[119] Of note is the fact that the VPD provision does not suggest that the specific
wording of the warning is mandatory. The VPD Canine Policy Operational Practices
document contains the BCPPS and VPD RPM sections in entirety but notably, does not
outline specific training in relation to warnings, beyond those in relation to a search.

[120] The first part of the member’s interview with the investigator appeared to
consist of him reading a prepared statement regarding the incident. In relation to the
warnings that he provided to the youth, he said that he moved out of his place of
concealment and stated loudly a “lawful police command,” as he has given several times
over his career. He stated that the words he used were, “Police, you are under arrest,
get on the ground or you will be bit.” | note here that the wording he provided in the GO
report in relation to his command was the exactly the same.

[121] The member stated to the investigator that the youths “immediately began to
walk backwards away” from him, “out into the middle of the street,” with the youth
stating several times, “What, what.” The fact that they had backed into the street was
not included in his written report.

[122] Inthe interview, the member stated, “Given thatlad made these statements
| wanted to make clear to-that|.was under arrest and .Nas being ordered to the
ground, or.would be bit by my police dog, so | then repeated my lawful police
commands an additional two more times, while | observed both of them walking
backwards away from me.” He reiterated that the wording of his commands was,
“Police, you are under arrest, get on the ground or you will be bit.”

[123] The member said it was clear to him that “they heard my lawful police
commands and they both were choosing to disobey... my lawful police commands” and
“they disobeyed these commands ... multiple times and continued to walk backwards.”
At this point, the member stated, he observed “both of them looking in all directions.”
His attention was focused mainly on the youth. He said he “observed jbehaviour to
be ... actively .... resistant, ... walking backwards, looking in all directions.” The member
expressed the opinion that the youth was “looking for an avenue of ... escape to flee on
foot as... [they] had done twice already... in the previous... criminal... offences... that
they had committed.”
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[124] Given all of that, the member stated, he “made the decision to command [the
dog] to apprehend [the youth].” He released the dog from his physical control but kept
hold of the 20 foot lead. The dog ran “after” the youth and made contact with -Ieft
lower leg, and pulled -to the ground, with the assistance of the member holding the
lead. The member stated, “in a loud, clear voice,” further “commands” to “show me
your hands and don’t fight the dog.” At this point, the member said, the companion was
in the middle of the street, and the member was outnumbered with two suspects,
aware that other plain clothes officers were in the area, but no one was with him at that
time and he was unaware of the suspects’ intentions given that they had been actively
resistant. He gave the companion “lawful police commands” to get on the ground. He
stated, “After saying that second command to get on the ground,’!ot onto .<nees
and appeared to be complying with the “lawful police command.” At that point several
plain clothes members moved in to take custody of the two and once the youth was
under control, the dog was removed fron-

[125] I note that the member stated that the companion complied with his command,
either immediately, or after the second command. Based on the description of the
interaction provided by the member, it appears that this was after the dog was
deployed, and before other officers arrived.

[126] The difference, or change, in the member’s description of the companion either
“immediately” complying or doing so after the second command, suggests that the
member was attempting to demonstrate the clarity of his commands, and, alternatively
to confirm that he had provided at least two commands by that point. However, it is not
clear from his evidence whether these one or two commands were in addition to the
three he says he made before the dog was deployed, and this sequence of events does
not assist in supporting the member’s assertion that he provided three commands to
both youths before deploying the dog.

[127] Turning to the surrounding evidence, the other officers spoke of hearing
“commands”, but were unable to provide or confirm the details of the wording. None of
them was in a position to confirm the timing of the warnings in relation to the
deployment of the dog. The first plain clothes officer, as outlined above, was a block and
a half away, and told the interviewer he could not see or hear what occurred when the
member challenged the suspects. The second was a block away and heard commands,
but arrived when the dog had already bitten the youth.

[128] The evidence that is perhaps the most supportive of the member’s is that of the
third officer. He stated that he heard the member yelling “commands,” but he did not
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their radio so that others can hear what is transpiring, and recordings from those
transmissions can provide a “real time” record of what was said during the incident.?

[134] Inote that the VPD manual specifies that dog handlers are assigned a radio and
mic.2® One might assume that a high risk scenario in which a dog may well be deployed
could benefit from live broadcast, or at least a record of some kind, given the likelihood
of injury and just this kind of complaint. Unfortunately we do not have the advantage of
any supporting evidence from the audio record in this case. It is therefore not possible
to weigh the credibility of the member’s evidence against audio of either the
surrounding communications or the confrontation with the suspects.

[135] 1am aware that at the time of this investigation, the VPD did not have body
cameras in use, and they have only recently been implemented as a pilot project?’. It
strikes me that the deployment of a police service dog is precisely the kind of situation
that could clearly benefit from some kind of live recording of what is said; both for the
benefit of the member himself as well as that of the complainant, and in the public
interest. Given that there is now a pilot project that can presumably address this
concern, | will leave the topic here, with that observation.

[136] Turning to the evidence of the youth and ompanion, as pointed out by the
member’s counsel, they agree that the member told them to get on the ground at least
once, before or as the dog approached. The youth agreed that.may have said this
more than once, but was firm in-assertion that.:iid not have time to get on the
ground before the dog started biting-The companion said that it was only once, and
there was not sufficient time to respond.

[137] The companion said.first saw the person with the dog when the dog was
about 6 feet in front of them. The officer yelled once to get down on the ground and
they did not have time to respond before the dog bit the youth. The companion said
was surprised to see the officer there, shocked and scared, and that the youth kind of
froze.-said they both stood still, did not move or step back. They were on the

sidewalk facing | N o remained there, side by side, two feet apart, until
they were arrested. The dog was biting the youth, and the member told the companion

25 hups://opcc.be.ca/wp-content/uploads/2019/11/12210-2020-02-18-Ludeman-Logan-PH-19-01-Decision.pdf
2€ Vancouver Police, Canine Unit Operational Practices, 2016, included in Exhibit 1 on Discipline Proceeding
27 https://vpd.ca/body-worn-cameras/
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to get down on the ground, which.did..)elieved there were 6 officers present for
the arrests.

[138] The youth said[Jjwas walking and heard “get on the ground” and before|J|}
could get on the ground the dog started biting .acket. It could not get through.

jacket, and started attackin Ieg.-was not under the influence of alcohol or drugs
at the time of the incident.telieved there were 3 officers present for the arrests. -
did nothing before.was bitten..did not have a chance to do anything.-did not
step back or resist.was not surprised that the police appeared, given that they had
smashed a car window.1e|d the dog’s snout to try to avoid getting bitten, and the
officer said, “Don’t hurt my dog.” The youth denied resisting the officer’s command to

get on the ground in any way before being bitten by the dog.

[139] Notably, the companion and the youth were not asked if they had discussed the
events of the incident or their evidence before providing their statements to the
investigator.

[140] Looking at the different versions from an objective standpoint, one question that
arises is why, if the situation with the dog and the handler was clear to the youths, they
would hesitate to the point of appearing resistant. The surrender of the companion
after the dog bit the youth somewhat refutes a prior intention on .part to flee. It also
supports an inference that the length of the interaction was not long enough to permit a
conclusion that the youths were openly defying repeated commands.

[141] The one remark ascribed to the youth, “What, what?” indicates bewilderment,
not defiance. It was not repeated or uttered by both suspects as suggested by one of
the officers. In addition, having listened to the youth’s voice on the recording of the
interview, there may also have been an available inference tha;‘was not an adult.
While that recording was made more than a year after the incident, there is no record of
how.ounded on the incident date and it seems unIiker-wouId have sounded
older. At very least, however, the suspects’ focus on a school as part of their window-
breaking spree, and the nature of their actions, could arguably have raised a question
about their ages, and therefore, their capability of understanding the gravity of the
situation.

[142] Looking at the interaction from an objective point of view, if, as asserted by the
member, he took the time required to call out the commands he says he provided,
loudly three times, it would be reasonable to conclude that the youths either had time
to comply, or if they intended to flee, to actually do so. However, by all accounts they
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member to immediately arrest one of the suspects at that moment and thereby
increase the risk that the other would indeed flee.

[173] Notably, the investigator asked the member why he didn’t wait until the
suspects actually started running, and he responded by reiterating that the two had
failed to comply with his lawful commands, displayed active resistance by backing up,
and that he was concerned they might continue their crimes or endanger themselves by
running into traffic.

[174] The member and the expert both emphasized the need to end the suspects’
crime spree and minimize the risk to the public, the officers, and the suspects
themselves. However, the question is not whether they were arrestable; they clearly
were. The question under the standards is whether it was necessary to arrest them, or
cone of them, by a police dog bite, immediately.

[175] The advantage of keeping the dog at the ready would be that if the suspects, or
cne of them, thereafter made the rash decision to actually flee, a justifiable decision
could then be made to deploy the dog to apprehend - In addition, it could have
bought some time to enable the other officers to arrive, and possibly conclude the
arrests with officer presence or further communication.

[176] | find the evidence on balance does not support an assertion on the member’s
part that he subjectively believed that it was necessary to deploy the dog to bite the
youth at the time when he made that decision. It appears that his decision arose directly
from a premature conclusion of non-compliance, and he did not address his mind to
whether immediate apprehension was justified, or he recklessly concluded that it was.
Given the wording of Section 1.4.2 (1), which prohibits the use of a dog as an
intermediate weapon unless those conditions are met, | find that the member’s
application of the dog for apprehension by biting without regard to those conditions
was a reckless use of unnecessary force.

[177] Finally, in his evidence, the member did not address the factors set out in
paragraph (2) of the Threshold standards. This section requires that he conclude, based
on reasonable grounds, that the risk of a bite was justified in light of certain enumerated
factors. These include, firstly, the availability of lesser force options.

[178] While the member was asked by the investigator about how his use of the dog
for the arrest fit into the NUFF guidelines, in response he reiterated that he had

”n u

“displayed officer presence with the dog”, “used communication by giving lawful police
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commands”, “determined that the use of open-hand or soft control tactics was not
appropriate,” and “determined that the safest option was to use an intermediate
weapon (police service dog) to take one suspect into custody from distance while giving
commands to the second suspect from distance.”

[179] This rote response is unresponsive to the heart of the question, which is whether
the officer could have used a verbal approach by explaining his commands instead of
repeating them verbatim, and whether he could have waited long enough to permit a
greater police presence. | have discussed these options above in relation to the
adequacy of the warning, and will simply observe that the member’s evidence does not
in my view establish that he adequately considered those lesser force options.

[180] The other circumstances a dog handler is directed to consider in making his
decision to apprehend by a bite include the seriousness of the offences (characterized
by the member as _; the potential risk to the person being apprehended
(in the absence of any apparent risk of harm to any other person at that time); whether
the person could be apprehended at a later time (already discussed); and, any injury
likely to result from a police dog bite.

[181] None of these factors were addressed by the member in his statement or report
in a way that in my view establishes that he was sufficiently mindful of the cautions
associated with his decision to use an intermediate weapon in these circumstances.
While he and the expert both pointed to the need to prevent the continuation of the
offences, again, that is a justification for the arrests, but it fails to address why that had
to happen, for these offences, at the time that it did, by taking steps that would
inevitably result in the youth being bitten by the dog.

10. CONCLUSION & NEXT STEPS

[182] | find that the member’s application of the police service dog in connection with
the arrest of the youth was a reckless use of unnecessary force, and misconduct under
Section 77(3)(a)(ii)(A) is proven. Section 125(2) provides that the member may make
submissions as to appropriate disciplinary or corrective measures within 10 business
days of receipt of the Form 3 that accompanies these reasons.

DATED this 23 day of November, 2023.
(T

Carol Baird Ellan, PCJ, Ret’d, Discipline Authority





