












(c) if subsection (9) of this section applies, exercise the powers
and perform the duties of discipline authority in respect of the

matter for the purposes of this Division.

Section 117(7) stipulates that the review is to be completed and the parties notified 
within ten business days, and sections 117(8)-(11) specify the nature and effect of the 
review decision. 

Specifically, section 117(8)-(11) provides: 

117 (8) Notification under subsection (7) must include 

(a) a description of the complaint, if any, and any conduct of concern,

(b) a statement of a complainant's right_ to make submissions under
section 113 [complainant's right to make submissions},

(c) a list or description of each allegation of misconduct considered by
the retired judge,

(d) if subsection (9) applies, the retired judge's determination as to the
following:

(i) whether or not, in relation to each allegation of misconduct
considered by the retired judge, the evidence referenced in the
report appears sufficient to substantiate the allegation and require
the taking of disciplinary or corrective measures;

(ii) whether or not a prehearing conference will be offered to the
member or former member under section 120 [prehearing
conference];

(iii) the range of disciplinary or corrective measures being
considered by the retired judge in the case, and

(e) if subsection (10) applies, a statement that includes the effect of
subsection (11 ).

(9) If, on review of the investigating officer's reports and the evidence and
records referenced in them, the retired judge appointed considers that the
conduct of the member or former member appears to constitute
misconduct, the retired judge becomes the discipline authority in respect of
the matter and must convene a discipline proceeding, unless section 120
(16) [prehearing conference} applies.
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(10) If, on review of the report and the evidence and records referenced in
it, the retired judge decides that the conduct of the member or former
member does not constitute misconduct, the retired judge must include that
decision, with reasons, in the notification under subsection (7).

(11) The retired judge's decision under subsection (10)

(a) is not open to question or review by a court on any ground, and

(b) is final and conclusive.

Some guidance on the interpretation of section 117 may be found in Scott v. British 

Columbia (the Police Complaint Commissioner), 2016 BCSC _1970. There, Justice 
Affleck remarked at paragraph [39]: 

[39) Section 117 of the Police Act is unfortunately worded in some 
respects. On one possible interpretation a retired judge appointed pursuant 
to the Act is directed to reach conclusions about the conduct of a member 
of a police force before a disciplinary hearing has been conducted by the 

retired judge in respect of that conduct. I do not accept the legislature 
intended such an approach to be taken. If that was the appropriate 
interpretation it would inevitably raise a serious issue of an apprehension of 
bias when the retired judge made preliminary findings adverse to the 

petitioner and was then required to conduct a disciplinary hearing. I 
conclude that the retired Judge adopted an interpretation which has now 
led to that unfortunate outcome. 

Those remarks were in relation to the interpretation of section 117(9), which is worded 
somewhat differently from section 117(10). 

In short, my task on this section 117 review is to review the Final Investigation Report 
and the evidence and records referenced therein, and make my own decision of 

whether the member's conduct appears to constitute misconduct under section 117(9) 
or whether the conduct of the member does not constitute misconduct under section 
117(10). 

My review is not an appeal from any previous determination. In particular, it is not an 
appeal from the decision of the external Discipline Authority. Indeed, for the purposes 
of this review, I have not been provided with a copy of the external Discipline Authority's 
decision. The only materials before me are the Final Investigation Report and what is 
referenced in that Report. At this stage I do not hear witnesses nor do I consider any 
additional evidence or submissions beyond what is referenced in the Final Investigation 
Report. 
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Section 122 of the Motor Vehicle Act

The "privilege" for drivers of emergency vehicles is set out in section 122 of the Motor 

Vehicle Act, R.S.B.C. 1966, c. 318, which provides: 

122 (1) Despite anything in this Part, but subject to subsections (2) and (4), 
a driver of an emergency vehicle may do the following: 

(a) exceed the speed limit;

(b) proceed past a red traffic control signal or stop sign without
stopping;

(c) disregard rules and traffic control devices governing direction of
movement or turning in specified directions;

(d) stop or stand.

(2) The driver of an emergency vehicle must not exercise the privileges
granted by subsection (1) except in accordance with the regulations.

(3) [Repealed 1997-30-2.]

(4) The driver of an emergency vehicle exercising a privilege granted by
subsection (1) must drive with due regard for safety, having regard to all
the circumstances of the case, including the following:

(a) the nature, condition and use of the highway;

(b) the amount of traffic that is on, or might reasonably be
expected to be on, the highway;

(c) the nature of the use being made of the emergency vehicle at
the time.

The BC Emergency Vehicle Driving Regulation 

The BC Emergency Vehicle Driving Regulation, B.C. Reg. 133/98, O.C. 522/98 
establishes the circumstances and conditions that apply to the exercise of the privileges 
granted by section 122{1) of the Motor Vehicle Act. Section (1) of the Regulation 
contains definitions. In particular: 

1. In this regulation:

"attempting to close the distance" means attempting to close the distance 
between a peace officer's vehicle and another vehicle but does not include 
a pursuit; 
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"pursuit" means the driving of an emergency vehicle by a peace officer 
while exercising the privileges granted by section 122 ( 1) of the Motor

Vehicle Act for the purpose of apprehending another person who refuses to 

stop as directed by a peace officer and attempts to evade apprehension. 

Sections 3 and 4 of the Regulation are also relevant: 

3 (1) To engage in or continue a pursuit, a peace officer must 

(a) have an emergency light and siren activated, and

(b) have reasonable grounds to believe that

(i) the driver or a passenger in the vehicle being or to be

pursued has committed, is committing or is apout to

commit an offence, and

(ii) the seriousness of the offence and the need for

immediate apprehension outweigh the risk to the safety

of members of the public that may be created by the

pursuit.

(2) In considering whether there are reasonable grounds under

subsection (1) (b), the driver of the emergency vehicle must consider any

pertinent factors, including the following, if relevant:

(a) the nature and circumstances of the suspected offence or

incident;

(b) the risk of harm posed by the manner in which the emergency

vehicle is being or is likely to be operated;

(c) the risk of harm posed by the distance, speed or length of time

required or likely to be required to exercise the privileges;

(d) the nature, condition and use of the highway;

(e) the volume and nature of pedestrian or vehicular traffic that is,

or might reasonably be expected to be, in the area.

(3) For the purposes of subsection (1) (b),

(a) the need for immediate apprehension will be low if

(i) the driver or a passenger in the vehicle pursued has
not committed an indictable offence, or

(ii) identification or apprehension of the suspected

offender may be achieved by other means at that or a

later time,
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(b) the greater the distance, speed or length of time required or
likely to be required for the pursuit, the greater the risk to the
safety of members of the public, and

(c) an attempt to evade apprehension is not a factor to be
considered in determining the seriousness of the offence or the
need for immediate apprehension.

4 (1) A peace officer operating an emergency vehicle for purposes other 
than pursuit may exercise the privileges granted by section 122 (1) of the 
Motor Vehicle Act if 

(a) the peace officer has reasonable grounds to believe that the
risk of harm to members of the public from the exercise of those
privileges is less than the risk of harm to m�mbers of the public
should those privileges not be exercised, and

(b) the peace officer operates the following emergency equipment,
as applicable:

(i) in the exercise of privileges described in section 122
(1) (a) to (c) of the Motor Vehicle Act, an emergency
light and siren;

(ii) in the exercise of privileges described in section 122
(1) (d) of the Motor Vehicle Act, an emergency light or
an emergency light and siren.

(2) Having determined that there are reasonable grounds referred to in
subsection (1) (a), the peace officer referred to in subsection (1) may, in
the following circumstances, exercise any_ of the privileges granted by
section 122 (1) of the Motor Vehicle Act without operating an emergency
light and siren or by operating an emergency light alone:

(a) the peace officer is responding to an incident and has
reasonable grounds to believe that an offence-has been, is being
or is about to be committed and that the risk of harm to members
of the public entailed in operating an emergency siren or an
emergency light and siren, as the case may be, outweighs the risk
of harm to members of the public entailed in not operating them;

(b) the peace officer is engaged in the lawful execution of the
peace officer's duty other than as described in paragraph (a) or
section 3 and has reasonable grounds to believe that it is safe to
operate the emergency vehicle without operating an emergency
siren or an emergency light and siren, as the case may be.
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(3) In considering whether there are reasonable grounds under subsection

(1 ), (2) or (5) a peace officer must

(a) consider the factors described in section 3 (2), and

(b) weigh the degree of risk of harm to members of the public

against the seriousness of the nature and circumstances of the

suspected offence or incident.

(4) Subsection (2) does not apply if the peace officer must disregard a stop

sign or approach or pass signs described in section 147 of the Motor

Vehicle Act relating to schools and playgrounds.

(5) A peace officer operating an emergency vehicle in the circumstances
set out in subsection (2) must stop at a red light and may then disregard

the red light and proceed through the intersection if the peace officer has

reasonable grounds to believe it is safe to do so without operating relevant

emergency equipment.

(6) Factors which will increase the risk of harm to members of the public for

purposes of subsections (1), (2) and (5) include

(a) attempting to close the distance between a peace officer's

vehicle and another vehicle,

(b) if there is poor visibility,

(c) if there is pedestrian or other vehicular traffic on the highway,

and

(d) if the peace officer must disregard a yield sign or pass through

a crosswalk or uncontrolled intersection.

(7) For the purposes of subsection (2), the greater the distance, speed or

length of time required or likely to be required in exercising the privileges

granted by section 122 ( 1) of the Motor Vehicle Act, the greater the risk to

the safety of members of the public.

(8) For the purposes of subsection (2), the risk of harm to members of the

public must be considered to be substantially increased when a peace

officer is attempting to close the distance if the other vehicle is not in the

sight of the peace officer.

The Metro Vancouver Transit Police Policy 

As well, there is the Metro Vancouver Transit Police Policy on Pursuits. I shall not here 

reproduce the entirety of that 11-page document since it deals with pursuits, and in my 
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view, the conduct of the Member in this case did not amount to a pursuit. The policy 
sets out criteria for determining whether there is a police pursuit: 

Police Pursuit ("Pursuit") - As defined in the Emergency Vehicle Driving 

Regulation ("EVDR
»), "the driving of an emergency vehicle by a peace 

officer while exercising the privileges granted by section 122(1) of the 
Motor Vehicle Act ("MVA'? for the purpose of apprehending another person 
who refuses to stop as directed by a peace officer and attempts to evade 
apprehension". 

The determination of whether a Member is engaged in a Pursuit does not 
depend on whether or not the Member has activated their Emergency 
Equipment. Rather, a Member is considered to be in a "Pursuit" whenever 
all of the following are present: 

a. The Member is exercising the privileges in s. 122 of the MVA;
and

b. The Member follows a vehicle, attempts to Close the Distance
to a vehicle, with the intent to stop it, or identify the vehicle or the
driver; and

c. The driver intentionally continues, takes evasive action or
ignores the Member's direction to stop, in order to avoid
apprehension.

NOTE: When all of these elements are present and the Member has 
determined they are about to engage in a Pursuit but the Member 
immediately disengages at that point, the incident is not considered a 
Pursuit. 

The Policy also notes in section 10 the important difference between a pursuit and an 
attempt to close distance: 

10. Attempting to Close the Distance between a police vehicle and another
vehicle is not the same as a Pursuit.

The Final Investigation Report 

The Final Investigation Report is 39 pages long, and the evidence and records attached 
to it comprise several hundred more pages. I have read and considered the material, 
and I have viewed the photographs and video recordings referenced in the Final 
Investigation Report. 

Although there is a CCTV video recording which shows (in the distance and at the 
corner of the screen) the crash of the two civilian vehicles, there is no video or other 
photographic evidence showing the manner in which the Member drove or the way he 
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with the requirements of all the relevant laws, regulations, and policy. There is no 
evidence that he did not. 

Conclusion 

Upon my review of the Final Investigation Report and the evidence and records 
referenced in it, I consider that the evidence does not support the allegation of 
misconduct by Neglect of Duty against the Member at any stage of this incident. 

Pursuant to section 117(11) of the Police Act, this decision is not open to question or 
review by a court on any ground and is final and conclusive. 

Dated at Vancouver, British Columbia this 20th day of �ay, 2025. 

w,{V---
Hon. William Ehrcke, 
Retired Judge of the Supreme Court of British Columbia1 Adjudicator 
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