










(a) a description of the complaint, if any, and any conduct of concern,

(b) a statement of a complainant's right to make submissions under
section 113 [complainant's right to make submissions},

(c) a list or description of each allegation of misconduct considered by
the retired judge,

(d) if subsection (9) applies, the retired judge's determination as to the
following:

(i) whether or not, in relation to each allegation of misconduct
considered by the retired judge, the evidence referenced in the
report appears sufficient to substantiate the allegation and require
the taking of disciplinary or corrective measures;

(ii) whether or not a prehearing conference will be offered to the
member or former member under section 120 [prehearing
conference];

(iii) the range of disciplinary or corrective measures being
considered by the retired judge in the case, and

(e) if subsection (10) applies, a statement that includes the effect of
subsection (11 ).

(9) If, on review of the investigating officer's reports and the evidence and
records referenced in them, the retired judge appointed considers that the
conduct of the member or former member appears to constitute
misconduct, the retired judge becomes the discipline authority in respect
of the matter and must convene a discipline proceeding, unless section
120( 16) [prehearing conference] applies.

(10) If, on review of the report and the evidence and records referenced in
it, the retired judge decides that the conduct of the member or former
member does not constitute misconduct, the retired judge must include that
decision, with reasons, in the notification under subsection (7).

(11) The retired judge's decision under subsection (10)

(a) is not open to question or review by a court on any ground, and

(b) is final and conclusive.
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Some guidance on the interpretation of section 117 may be found in Scott v. British 

Columbia (the Police Complaint Commissioner), 2016 BCSC 1970. There, Justice 

Affleck remarked at paragraph [39]: 

[39) Section 117 of the Police Act is unfortunately worded in some 
respects. On one possible interpretation a retired judge appointed pursuant 
to the Act is directed to reach conclusions about the conduct of a member 

of a police force before a disciplinary hearing has been conducted by the 
retired judge in respect of that conduct. I do not accept the legislature 
intended such an approach to be taken. If that was the appropriate 

interpretation it would inevitably raise a serious issue of an apprehension of 
bias when the retired judge made preliminary findings adverse to the 

petitioner and was then required to conduct a disciplinary hearing. I 
conclude that the retired Judge adopted an interpretation which has now 

led to that unfortunate outcome. 

Those remarks were in relation to the interpretation of section 117(9), which is worded 

somewhat differently from section 117(10). 

In short, my task on this section 117 review is to consider the Final Investigation Report 

and the evidence and records referenced therein, and make my own decision of 
whether the member's conduct appears to constitute misconduct under section 117(9) 
or whether the conduct of the member does not constitute misconduct under section 

117(10). 

My review is not an appeal from any previous determination. At this stage I do not hear 
witnesses nor do I consider any additional evidence or submissions beyond what is 
referenced in the Final Investigation Report. 

Alleged Misconduct 

"Misconduct" is defined in section 77(1) of the Police Act as including a disciplinary 
breach of public trust under section 77(3). For present purposes, sections 77(3)(m) and 

77(4) are relevant: 

77 (3) Subject to subsection (4), any of the conduct described in 
the following paragraphs constitutes a disciplinary breach of public 
trust, when committed by a member: 

(m) "neglect of duty", which is neglecting, without good or
sufficient cause, to do any of the following:

(i) properly account for money or property received in
one's capacity as a member;
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