








attached Form 3, I have concluded that the allegation is proven. These are the reasons 
for my decision. 

Alleged Misconduct - Neglect of Duty 

"Misconduct" is defined in section 77(1) of the Police Act as including a disciplinary 
breach of public trust under section 77(3). For present purposes, sections 77(3)(m) and 
77(4) are relevant: 

77 (3) Subject to subsection (4), any of the conduct described in 
the following paragraphs constitutes a disciplinary breach of public 
trust, when committed by a member: 

(m) "neglect of duty", which is neglecting, without good or
sufficient cause, to do any of the following:

(i) properly account for money or property received in
one's capacity as a member;

{ii) promptly and diligently do anything that it is one's 
duty as a member to do; 

(iii) promptly and diligently obey a lawful order of a
supervisor.

(4) It is not a disciplinary breach of public trust for a member to
engage in conduct that is necessary in the proper performance of
authorized police work.

The allegation against the Former Member is that he neglected his duty and thereby 
committed a disciplinary breach of trust by not facilitating access to counsel for the 
Complainant, pursuant to section 77(3)(m)(ii) of the Police Act.

It is significant that under the Police Act in British Columbia the statutory definition of 
"neglect of duty" uses the qualifier "without good or sufficient cause", which is distinct 
from the notion of "without lawful excuse". The test of "without good or sufficient cause" 
under section 77(3)(m)(ii) of the Police Act Involves an objective standard of 
reasonableness. 

Analysis 

As will be apparent, this case is unusual because the evidence before me on this 
Discipline Proceeding is virtually identical to the evidence that I considered in reaching 
my decision on section 117. In my reasons dated February 5, 2025, I wrote: 
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because you're drunk or something like this and uh, brought me 
down in the cell. 

It appears that [The Former Member] and the other officers were concerned 

that the Complainant was too intoxicated and uncooperative to facilitate 
access to counsel at the time of his booking-in, and they wanted him to have 

some time in the cells to sober up. However, neither [The Former Member] 
nor any of the other officers revisited this issue later in the evening. 

In R. v. Suberu 2009 sec 33, the Supreme Court of Canada held that the 
duty imposed upon the police in section 1 0(b) of the Charter arises 
"immediately" upon detention, subject to concerns about officer or public 

safety: 

[42] To allow for a delay between the outset of a detention and the
engagement of the police duties under s. 10(b) creates an

ill-defined and unworkable test of the application of the s. 1 0(b)

right. The right to counsel requires a stable and predictable

definition. What constitutes a permissible delay is abstract and

difficult to quantify, whereas the concept of immediacy leaves little

room for misunderstanding. An ill-defined threshold for the

application of the right to counsel must be avoided, particularly as

it relates to a right that imposes specific obligations on the police.
In our view, the words "without delay" mean "immediately" for the
purposes of s. 10(b). Subject to concerns for officer or public

safety, and such limitations as prescribed by law and justified
under s. 1 of the Charter, the police have a duty to inform a

detainee of his or her right to retain and instruct counsel, and a

duty to facilitate that right immediately upon detention.

And in R. v. Taylor, 2014 sec 50, the Supreme Court of Canada 

emphasized that the implementational component of the duty includes 
facilitating access to counsel: 

[24] The duty to inform a detained person of his or her right to
counsel arises "immediately" upon arrest or detention (Suberu, at

paras. 41-42), and the duty to facilitate access to a lawyer, in turn,
arises immediately upon the detainee's request to speak to

counsel. The arresting officer is therefore under a constitutional
obligation to facilitate the requested access to a lawyer at the first

reasonably available opportunity. The burden is on the Crown to

show that a given delay was reasonable in the circumstances (R.

v. Luong (2000), 2000 ABCA 301 (Canlll), 271 A. R. 368, at para.

12 (C.A.)). Whether a delay in facilitating access to counsel is
reasonable is a factual inquiry.
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[25] This means that to give effect to the right to counsel, the
police must inform detainees of their s. 10(b) rights and facilitate
access to those rights where requested, both without delay. This
includes "allowing [the detainee] upon his request to use the
telephone for that purpose if one is available" (Manninen, at p.
1242). And all this because the detainee is in the control of the
police and cannot exercise his right to counsel unless the police
give him a reasonable opportunity to do so (see Brownridge v. The
Queen, 1972 Canlll 17 (SCC), [1972] S.C.R. 926, at pp. 952-53).

If [The Former Member] was not going to complete both the informational 
and implementational components of section 10(b) immediately upon arrest 
out of concern for officer or public safety or because the Complainant was 
too intoxicated to understand, then he had a duty to monitor the situation and 
ensure that the Complainant's right to counsel was facilitated as soon as he 
was sufficiently sober. If [The Former Member] could not do this himself, due 
to shift changes or other circumstances, then he had a duty to assign this 
task to be completed by another officer. 

As it turned out, the Complainant spent the night in cells and was released in 
the morning, without ever being offered the opportunity of consulting with 
counsel. 

I find, therefore, that the evidence referenced in the Final Investigation 
Report appears sufficient to substantiate the allegation that there was a 
neglect of duty by [The Former Member] for not facilitating access to counsel 
for the Complainant, and that this appears to require the taking of disciplinary 
or corrective measures. 

Of course, a finding under section 117 of the Police Act is not determinative of the result 
following a Discipline Proceeding under sections 123-125 of the Police Act, because the 
finding under section 117 is based on whether the evidence "appears sufficient to 
substantiate" the allegation of misconduct, whereas the test on this Discipline 
Proceeding is whether the evidence proves the allegation on a balance of probabilities. 

In this case, the only additional material to be considered on the Discipline Proceeding, 
over and above the material already considered under section 117, is the submission of 
the Complainant, which was filed as Exhibit 2. I will not quote from it extensively, as the 
Complainant indicated that he prefers the matter to remain somewhat private. The gist 
of his submission, however, is that he was more concerned about the conduct of the 
officer who failed to respond to his medical needs when he was in custody, and he was 
less concerned about the conduct of the Former Member. Indeed, he wrote that The 
Former Member "acted appropriately due to the situation" and that in general he found 
"his conduct to be correct under the circumstances." 
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On all the evidence before me on this Discipline Proceeding, I am satisfied on a balance 

of probabilities that the Former Member had a duty to facilitate the Complainant's 
access to counsel, and that he neglected to do so. 

The final question under section 77(3)(m) of the Police Act is whether this failure was 
"without good or sufficient cause." Applying an objective standard of reasonableness, I 
am satisfied that there was no good or sufficient cause. Certainly, the Complainant's 
intoxication or belligerence would not be good or sufficient cause, for the reasons 
already stated, namely, 

If [The Former Member] was not going to complete both the informational 
and implementational components of section 1 0(b) immediately upon arrest 
out of concern for officer or public safety or because the Complainant was 
too intoxicated to understand, then he had a duty to monitor the situation and 
ensure that the Complainant's right to counsel was facilitated as soon as he 

was sufficiently sober. If [The Former Member] could not do this himself, due 
to shift changes or other circumstances, then he had a duty to assign this 
task to be completed by another officer. 

I conclude, therefore, that the allegation against the Former Member of neglect of duty 
pursuant to section 77(3)(m)(ii) of the Police Act, by not facilitating access to counsel for 
the Complainant, has been proven on a balance of probabilities. 

Pursuant to section 125(2) of the Police Act, the Former Member may make 
submissions as to the appropriate disciplinary or corrective measures within 10 days of 
receipt of the Form 3 that accompanies these reasons. 

Dated at Vancouver, British Columbia this 25th day of August, 2025. 

w.£� 
Hon. William Ehrcke, 
Retired Judge of the Supreme Court of British Columbia, Discipline Authority 
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